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October 23, 2025
Via Electronic Mail

Attn: Board of Land and Natural Resources, State of Hawai’‘i
blnr.testimony@hawaii.gov

Re: Agenda Item F-1: Recommendation to Deny the Written Contested Case
Hearing Request Filed by Ron Tubbs et al. Regarding the Board’s Acceptance
of a Petition to Initiate Rulemaking Filed by Rulemaking Petitioners
Kalanihale, Kama‘aina United to Protect the ‘Aina (KUPA)/Friends of
Hookena Beach Park, Moana ‘Ohana, Ko‘olaupoko Hawaiian Civic Club, and
For the Fishes; and

Agenda Item F-2: Request for Approval to Hold Public Hearings on Proposed
Consolidation of Hawai‘i Administrative Rules (“HAR”) relating to Aquarium
Life Management into Proposed HAR Chapter 13-77.1: “Aquarium Fishery
Management” and on Proposed Amendments to HAR Chapters 13-75: “Rules
Regulating the Possession and Use of Certain Fishing Gear” and 13-60.4: “West
Hawai‘i Regional Fishery Management Area, Hawai‘i” for Clarity and
Consistency with Proposed HAR Chapter 13-77.1.

Dear Chair Chang and Members of the Board,

Mahalo for the opportunity to comment on agenda items F-1 and F-2, which both relate
to the proposed commercial-scale extraction of native reef wildlife for export and sale as captive
aquarium pets. As discussed below, Earthjustice (1) supports the Division of Aquatic Resources’
(“DAR’s”) recommendation to deny a contested case request challenging a prior Board
rulemaking decision, and (2) opposes DAR’s recommendation to send out to public hearing its
proposed rules to permit commercial collection of hundreds of thousands of reef fish from West
Hawai‘i waters every year.

I. Background

Hawai’i communities have long opposed commercial-scale collection of wild reef fish.
Commercial collectors target juvenile indigenous and endemic fish species, surrounding schools
or individuals with fine-meshed nets to trap the fish. Evidence suggests that at least half of all
wild-caught aquarium fish die within the first year of captivity. Left in the wild, these species
would live much longer, in some cases (like the Yellow Tang) for more than 40 years. Because of
its harmful effects on fish populations, reef ecosystems, cultural resources, and other
community interests, commercial aquarium collection has been and remains the subject of
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intense public controversy and ongoing litigation and administrative proceedings, including the
rulemaking and related proceedings summarized below.

On October 19, 2023, Kalanihale, KUPA Friends of Ho’okena Beach Park, Moana
‘Ohana, Ko‘olaupoko Hawaiian Civic Club (“KPHCC”), and For the Fishes submitted a formal
request to prohibit commercial aquarium collection via administrative rule (the “Rulemaking
Petition”)! and provided draft administrative rules and rule amendments that would effectuate
the proposed ban. On December 8, 2023, the Board considered and unanimously approved the
Rulemaking Petition.? After a motion to approve the Rulemaking Petition was made and
seconded but before the final vote was taken, the Deputy Attorney General present at the
meeting raised an alleged conflict between the proposed rule and HRS § 188-31.% This purported
legal issue was missing from DAR’s submittals and, therefore, was not subject to any review or
testimony by the public. As a result of the AG’s belated input, the Board further instructed DAR
to “proceed with rulemaking consistent with the statutory provisions,” “taking into
consideration the [Rulemaking Petition]” and the “sentiment . . . from the [B]oard,”* which had
just unanimously voted to approve the Rulemaking Petition. Following the Board’s decision to
approve and accept the Rulemaking Petition, several aquarium collectors requested a contested
case to challenge the Board’s rulemaking decision.®

On August 23, 2024, DAR staff presented for Board approval: (1) a proposed statewide
aquarium collection permit application form; (2) proposed terms and conditions for West
Hawai’i aquarium collection permits; and (3) a request that the Board delegate authority “to the
Chair” (i.e., to DAR staff itself) to review, approve, issue and renew up to seven West Hawai'i
permits subject to those terms and conditions.® In response to intense public opposition, DAR
withdrew its request for the Board to delegate away its permitting authority. After a motion to
approve the West Hawai‘i permit terms and conditions in modified form was made and
seconded, Charles Young of KUPA Friends of Ho’okena Beach Park orally requested a
contested case opposing DAR’s proposals on behalf of himself and a hui of Native Hawaiians
and conservationists, including Kalanihale, For the Fishes, and Moana ‘Ohana’s Michael

1 A copy of the Rulemaking Petition is attached hereto.

2 DAR’s October 24, 2025 Submittal F-2 (“F-2 Submittal”) at 4.

3 HRS § 188-31 authorizes discretionary permits for the use of fine-meshed nets to collect
fish for aquarium purposes.

4+ BLNR December 8, 2023 video recording,
https://www.youtube.com/watch?v=V4xDtBo3ywU (last visited Oct. 22, 2025), at 8:03:40; see also
December 8, 2023 Board Minutes at 17, https://dInr.hawaii.gov/wp-
content/uploads/2024/07/Minutes-231207.pdf (last visited Oct. 22, 2025).

5 DAR’s October 24, 2025 Submittal F-1 (“F-1 Submittal”) at 1.

¢ DAR’s August 23, 2024 Submittal F-1, https://dInr.hawaii.gov/wp-
content/uploads/2024/08/F-1-1.pdf (last visited Oct. 22, 2025).
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Nakachi. Those contested case requests were later rendered moot when DAR withdrew entirely
its August 23, 2024 recommendations regarding AQ permitting.

On October 10, 2024, on behalf of Kalanihale, KPHCC, For the Fishes, Charles Young,
and Michael Nakachi, Earthjustice submitted to the Board a petition for declaratory ruling
regarding the Board’s legal authority to prohibit commercial aquarium collection via
administrative rulemaking. More recently, on September 26, 2025, the Board issued its order
denying the declaratory petition, asserting that an outright ban would conflict with HRS § 188-
31, even though the statute does not authorize commercial collection or mandate issuance of
permits. Last week, on October 16, 2025, the declaratory petition hui appealed to the circuit
court to seek clarity on the extent of the Board’s powers to protect natural resources from
activities like commercial aquarium collection.” The next day, October 17, the Board published
its October 24 agenda, including items F-1 and F-2 discussed herein.

II. Item F-1. The Board Should Deny The Collectors’ Contested Case Request.

The aquarium collectors’ request for a contested case on the Board’s December 8, 2023
rulemaking decision lacks any valid basis and must be denied. A discussed in DAR’s F-1
Submittal, contested cases are quasi-judicial proceedings that by definition determine “the legal
rights, duties, or privileges of specific parties . . . after an opportunity for agency hearing.” By
contrast, the Board’s December 8, 2023 decision to approve the Rulemaking Petition was an
exercise of the agency’s quasi-legislative function, whereby it may promulgate administrative
rules that apply broadly to the public. In short, contested case requests are not appropriate or
applicable in the context of rulemaking, and the collectors’ misguided request must be denied.?

III.  Item F-2. DAR’s Draft Rules Must Be Revised Before Sending Out For Public
Hearing.

Nearly two years after the Board unanimously approved the Rulemaking Petition, DAR
now proposes draft rules that run directly contrary to the Board’s instructions to “tak[e] into
consideration the [Rulemaking Petition]” —which sought to prohibit commercial collection—
and the Board’s sentiments regarding its unanimous approval of the Rulemaking Petition.
DAR'’s proposed rules instead give the aquarium pet industry nearly everything it wants,
including adopting the lion’s share of the total allowable catch that the trade sought in its
environmental impact statement (“EIS”) for West Hawai‘i commercial aquarium collection

7 Kalanihale, et al. v. Board of Land and Natural Resources, et al., 1CCV-25-0001709.

8 See Flores-Case ‘Ohana v. Univ. of Hawai’i, 153 Hawai'i 76, 82, 526 P.3d 601, 607 (2023)
(distinguishing administrative actions “[w]hen agencies act prospectively, by promulgating
rules, instead of retrospectively, by adjudicating individual rights or claims in contested case
hearings”).
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permits.” DAR provides zero rationale for proposing draft rules that are so far removed from
the Rulemaking Petition, and that instead pander directly to commercial interests. Even if the
Board believes that it cannot ban commercial collection outright (which remains an unresolved
legal question), the Board expressly instructed DAR to draft rules in consideration of the
Rulemaking Petition, not in collaboration with commercial collectors. DAR must bring its draft
rules in line with the Board’s prior decisions and instructions before sending the rules out for
public hearing.

DAR'’s draft rules adopt the pet industry’s preferred outcome, with only nominal
reductions in total allowable catch and no viable safeguards to protect public trust marine
resources. Although DAR'’s draft rules impose some slight reductions in the numbers of certain
species slated for extraction,!* the draft rules by and large give the pet industry everything it
wants and, most notably, would still allow the trade to extract a full 200,000 Yellow Tang from
West Hawai‘i reefs every year, despite the existence of viable alternatives to wild-caught fish,

such as captive Yellow Tang breeding programs already operating in Hawai‘i.

These catch limits, moreover, would be unenforceable. DAR’s draft rules do not provide
for any per-collector catch limits, meaning that any one permittee could exceed the total
allowable yearly take without any other collector knowing that the quota had been exceeded.
This is a recipe for disaster and would incentivize collectors to rush to take as many fish as
possible before regional quotas are passed (assuming that the catch limits themselves can even
be tracked or enforced). DAR’s draft rules likewise do not contain any place-based limits on
commercial collection. Under DAR'’s draft rules, nothing would prevent commercial collectors
from attempting to take all of their quota from discrete locales, severely harming local fish
populations and disproportionately affecting communities that rely on their local fisheries for
subsistence and recreational nearshore fishing. Any rule that may eventually govern
commercial collection must include enforceable per-collector and place-based catch limits.

Further, as emphasized in the written testimony of Dr. Greg Asner of the Hawai'i
Marine Education and Research Center, submitted October 22, 2025, even if DAR’s draft rules
included per-collector or place-based catch limits, they lack any real-world procedure or
mechanism for enforcing such limits or other regulatory requirements. Permittees would not be
required to provide real-time vessel location or movement data, making it impossible for DAR
or the Division of Conservation and Resource Enforcement (“DOCARE”) to effectively monitor
whether collectors are staying within the bounds of permitted collection areas, let alone enforce
against any incursions into protected areas. Moreover, given that commercial aquarium
activities happen literally below the surface and out of sight, DOCARE would have no way to
monitor or enforce against over-collection, reef damage, or other known practices of the

9 F-2 Submittal at 3, 8.
10 F-2 Submittal at 8.
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commercial collectors, who have consistently exploited and abused the fact that their activities
take place for the most part hidden from view.

DAR’s draft rules strip the Board of its authority to review and render decisions on
aquarium collection permit applications. In its draft rules, DAR grants itself the power to
conduct “final review of all applications received.”'! Essentially, DAR would take for itself the
ability to issue commercial aquarium collection permits behind closed doors and without any
public scrutiny. Commercial aquarium collection and its impacts on our aquatic resources
remain the subject of ongoing controversy, and final decisions on the issuance of aquarium
permits should not be made absent an opportunity for the public to comment on or contest such

permits. DAR recognized the importance of such transparency and public involvement in
August 2024 when, in response to vehement public opposition, DAR withdrew its prior
recommendation to delegate aquarium permitting authority to itself via the Board Chair.

The aquatic resources at stake, moreover, are public trust resources protected by article
XI, § 1 of the Hawai'i Constitution. Ensuring Board scrutiny implements and upholds the
Board’s constitutional mandate to ensure that any decision potentially compromising public
trust resources is made with the level of “openness, diligence, and foresight commensurate with
the high priority these rights command under the laws of our state.”!2 The Board must also
apply a “higher level of scrutiny” in assessing private commercial uses of trust resources, like
the commercial aquarium collection proposed here.'?

Delegating permit approval to DAR staff would deprive the Board and public of a
decision that considers and incorporates community input and the diverse expertise and
specialized knowledge of all Board members. Without open public proceedings, the Board
would lack critical input and dialogue to apply the scrutiny and oversight that Hawai‘i’s public
trust resources command. To the extent that any degree of commercial aquarium take may
eventually be permitted, the Board must remain the ultimate decisionmaker on whether and
under what conditions to deny or issue such permits.

IV. Conclusion

In 2023, the Board approved the Rulemaking Petition to prohibit commercial aquarium
collection and, although the Board has suggested that some amount of collection may be
permitted, it never directed DAR to disregard the Rulemaking Petition and adopt the pet
industry’s preferred outcome. As expressed repeatedly in the public testimony overwhelmingly
opposing DAR’s draft rules, the Board should exercise its power to protect public trust natural

11 See § 13-77.1-7(a)(4) of DAR’s draft rule.

12 In re Waiahole Ditch Combined Case Hr’g (“Waiahole”), 94 Hawai‘i 97, 143, 9 P.3d 409, 455
(2000).

13 See id. at 142, 9 P.3d at 454.
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resources and re-direct DAR to draft rules in accordance with and in the spirit of the
Rulemaking Petition.

Mabhalo for the opportunity to testify on this important matter.
He Ali‘i Ka “Aina,

/s/ Mahesh Cleveland
Mahesh Cleveland
Kylie Wager Cruz
Dru Hara
EARTHJUSTICE

Attachment



Kalanihale KUPA Friends of Ho‘okena Beach Park

89-1831 Miloli‘i Rd. PO Box 141

Captain Cook, HI 96704 Honaunau, HI 96726

Moana ‘Ohana Ko‘olaupoko Hawaiian Civic Club
PO Box 4454 PO Box 664

Kailua Kona, HI 96745 Kaneohe, HI 96744

For the Fishes

PO Box 1894

Kihei, HI 96753
Before the Board of Land and Natural Resources

State of Hawai‘i

Kalanihale’s, KUPA Friends of Ho‘okena )  Petition
Beach Park’s, Moana ‘Ohana’s, )
Ko‘olaupoko Hawaiian Civic Club’s, and )
For the Fishes’ Petition for Rulemaking to )
State of Hawai‘i Board of Land and Natural )

)

Resources

KALANIHALE’S, KUPA FRIENDS OF HO‘OKENA BEACH PARK’S, MOANA
‘OHANA'’S, KO‘OLAUPOKO HAWAIIAN CIVIC CLUB’S, AND FOR THE FISHES’
PETITION FOR RULEMAKING TO PROHIBIT THE TAKE OF MARINE LIFE FOR
COMMERCIAL AQUARIUM PURPOSES (WITH EXEMPTIONS)

To ensure protection of public trust resources, Kalanihale, KUPA Friends of Ho‘okena Beach
Park, Moana ‘Ohana, Ko‘olaupoko Hawaiian Civic Club, and For the Fishes (hereinafter
“Petitioners”) hereby petition the Board of Land and Natural Resources (hereinafter “Board”) to
initiate rulemaking to prohibit the take of marine life for commercial aquarium purposes. This
petition is filed pursuant to Article IX section 8, Article XI, §§ 1, 6 and 9 and Article XII, § 7 of
the Hawai'i State Constitution; HRS §§ 91-6, 190-3, and 190-4; and HAR § 13-1-26.

1. Petitioners’ Interests

Petitioners are comprised of native Hawaiian organizations and cultural practitioners, and non-
profit environmental and marine protection organizations. Petitioners are among the 1.4 million
Hawai‘i residents whose way of life depends upon Hawai‘i’s coral reefs, which provide
economic, structural/protective, educational, social, recreational, cultural, spiritual, physical,
biological, and ecological benefits.

ATTACHMENT



Petitioners include those who are descended from the aboriginal people that inhabited the
Hawaiian Islands in 1778 and who engage in traditional and customary practices that are
inextricably linked to coral reefs and their marine life, which are both a natural and a cultural
resource. Commercial aquarium collection activities harm these Petitioners’ ability to conduct
these traditional and customary practices.

All Petitioners are beneficiaries of public trust resources, which government agencies and
officials, including members of the Board, are obligated to protect.

Moreover, Petitioners are among the 83% of Hawai‘i residents polled in 2017 who want to see an
end to the destructive commercial take of marine life for aquarium purposes due to its negative
environmental impacts and conflicts with cultural and local values.!

Petitioners thus have significant interests in preserving and increasing the abundance of coral
reef marine life for subsistence fishing, food security, native Hawaiian traditional and cultural
practices, recreational use, and aesthetic value.

IL. Reasons for Rulemaking

Hawai‘i’s way of life and food security are tied to coral reef health which is severely and
imminently threatened by climate change.? The immediate need to mitigate against catastrophic
climate change impacts on Hawai‘i ’s coral reef ecosystems by increasing herbivore abundance
is well understood and supported by the Board and by the Division of Aquatic Resources (DAR),
as evidenced by DAR’s December 2022 herbivore management rule proposal and presentation to
the Board, and by the Board’s vote to send those rules out for public hearings.

Despite massive historical take (millions of herbivores removed to date) and proposed future
take of herbivores for commercial aquarium trade purposes, however, the burden to increase reef
herbivores in the proposed herbivore management rule proposal falls nearly entirely on Hawai‘i’s
subsistence food fishers who rely upon coral reef fishes to feed their families and communities.

These food fishers are being asked to significantly reduce their take for the greater good of
current and future generations who depend upon coral reefs, while under the aquarium pet trade’s
current proposals in their environmental impact statements (EISs), the trade would be subject to
minor take reductions and would still be allowed to take more herbivores from West Hawai‘i
reefs than are taken by all food fishers, combined. See Section 111, infra, for details.

Allowing commercial take of herbivores for the aquarium pet trade, which sends 99 percent of
marine life out of the state, contradicts the Board’s intent to protect herbivores for Hawai‘i’s
reefs and people. Conversely, prohibiting the commercial take of herbivores and other marine

! Anthology Research Hawaii Reef Fish Poll (2017) at pg. 4

2DAR Zoom presentation to BLNR (Dec. 8, 2022) at 1:35

3 BLNR approval to hold public hearings on revised amendments to Chapter 13-95, Hawaii Administrative Rules, “Rules
Regulating the Taking and Selling of Certain Marine Resources,” May 12, 2023



https://www.dropbox.com/scl/fi/l9bdj5433ss19g4yqp7wc/Hawaii-Reef-Fish-Poll-May-2017.pdf?rlkey=zmrnsjn7iit8kd4pt19l9ju1o&dl=0
https://www.youtube.com/watch?v=OjNogXAGsek

fishes for aquarium purposes would firmly prioritize our marine life as essential natural and
cultural resources, and prevent disposing of them as mere commodities for the profit driven
aquarium pet trade, which sells the overwhelming majority of these important fishes outside of
Hawai‘i.

Aquarium Collecting Conflicts with Native Hawaiian Values

The need for this rulemaking is further demonstrated by decades long and ever-increasing
opposition to commercial aquarium collection within the native Hawaiian community. The
opposition, in large part, stems from the trade’s irreconcilable conflicts with native Hawaiian
values, traditions, customs, and practices. For example, the Hawaiian values of malama ‘aina and
the practices involved in pono fishing include asking permission prior to fishing, taking only
what is needed for immediate personal and family use without compromising the ability of future
generations to meet their needs, being accountable, and having respect for the sacredness of the
process.*

The aquarium trade violates core principles of malama ‘aina and pono fishing by taking juvenile
fishes purely for economic gain and before they can reproduce. Fishes taken are then starved and
shipped in plastic bags to the continent and beyond on a long journey that results in premature
mortality and waste.’

DAR asserts its understanding of the importance of incorporating Hawaiian values and
perspectives into marine management. For example, DARs Herbivore Management Plan also
includes a pillar pertaining to native Hawaiian values. Entitled “Pono Practices,” the path laid out
by DAR is summarized as follows:

“Pono Practices encourages responsible behavior guided by Hawaiian values and
perspectives through. . . statewide rules. . .to encourage sustainable behaviors and
practices in nearshore waters. The Pono Practices pillar is a call to action for resource
users to interact with nearshore resources in a pono way.”6 .

Additionally, in response to legislation introduced to end the trade earlier this year, DLNR’s
written testimony, while defending the aquarium trade, closed with the recognition that there
may be reasons to “prohibit commercial aquarium collection based on cultural or social values.”’

Unfortunately, year after year and across numerous rule proposals, DAR has failed to apply the
concepts contained within the Pono Practices pillar to its own internal policies by continuing to
support commercial aquarium collection, despite decades of direct pleas from the native

4 Kohala Center, Uncle Mac Poepoe, Spawning Guide/Pono Practices

® Tissot (2005). Integral Marine Ecology: Community-Based Fishery Management in Hawai‘i, Washington State
University at pdf. pg. 12

® DAR Sustainable Herbivore Management Plan (2021)

"DLNR testimony on SB505 Relating to Environmental Protection at pdf pg. 15



https://kohalacenter.org/archive/kahaluubay/spawningguide/images/SpawningGuideLeewardHI2013.pdf
https://d1wqtxts1xzle7.cloudfront.net/48562414/Integral_marine_ecology_community-based_20160904-7947-xrldno-libre.pdf?1473001622=&response-content-disposition=inline%3B+filename%3DINTEGRAL_MARINE_ECOLOGY_COMMUNITY_BASED.pdf&Expires=1695841295&Signature=Y-dvzJ~hI13x7xVMx95463hskekUNfzBYgkrOrrPRtP5WsmjlrP4orK8aAwIHIk1u5I6kCCPPTVUrAJuD8PPK295wTQDGodRQOLEEHcAXhmroGBkPKaUCuqppvaUNStXbjt~hlcjZVDTrMR1D0m2ZHw8sxVMacGgUjjQkXxgZPCLyOf4wxInz~Slm6P9Mm0764qPa-ErM84gcjMWtaiaKeyBRmvfY6XoavoSWZVrKmwMsTTJuHnEi37PGy3qcj5SxDJePhonnbUK4uB9bObQ~K14aYqNAfvFWcjm6fGZWFCrtFzf1aIjQlykNZxkG79s98tMd8gJx~jlNlWeOIixvg__&Key-Pair-Id=APKAJLOHF5GGSLRBV4ZA
https://dlnr.hawaii.gov/holomua/files/2021/11/Sustainable-Herbivore-Management-Plan-2021.pdf
https://www.capitol.hawaii.gov/sessions/session2023/Testimony/SB505_TESTIMONY_AEN-WTL_01-30-23_.PDF

Hawaiian community and thousands of others to prioritize reefs and culture over the profits of
the mainland aquarium pet trade.

In recent years, voices in opposition to the trade have grown even more. For example, in 2023,
the Hawai‘i State Aha Moku Advisory Committee, representing all 46 moku statewide, strongly
supported a legislative bill ending commercial aquarium collection.® The Kane‘ohe Bay Regional
Council (chaired by DAR Administrator Nielson), the Kai Kuleana Network representing 15
communities working to restore coral reefs and fish populations on the west coast of Hawai‘i
Island, the West Hawai‘i group Kalanihale, and other cultural practitioners from West Hawai‘i
have all sent letters to DLNR urging statewide rulemaking to permanently end commercial
aquarium collecting in Hawai‘i.> 1° In addition, in 2023 the Association of Native Hawaiian
Civic Clubs joined the Ko‘olaupoko Native Hawaiian Civic Club and the Kahalu‘u, Kane‘ohe,
Kailua and Waimanalo Neighborhood Boards (2021) in urging a prohibition on commercial
aquarium collection.!!

Aquarium Trade’s HEPA Review Has Dismissed Public Input

Rulemaking is also necessary because environmental review under the Hawai‘i Environmental
Policy Act (“HEPA”), HRS chapter 343, as undertaken by the aquarium pet trade, has grossly
failed to disclose and analyze known environmental impacts and has moreover failed to address
the vast majority of the thousands of public comments in opposition to virtually every aspect of
the trade’s plans for reopening Hawai‘i’s reefs to collection. Significant comments related to the
proposals’ scientific unsoundness, poor environmental stewardship, conflicts with Hawaiian
traditional and customary practices, major enforcement challenges, unethical and inhumane
treatment of marine life, and a cost/benefit analysis showing no benefits to the people of Hawai‘i
from the trade, were for the most part ignored or dismissed in each of the fen rounds of early
consultation and general public comments submitted thus far.

Furthermore, the trade minimized and dismissed important findings in the Cultural Impact
Assessments (CIAs) it commissioned and included in the EISs for Hawai‘i Island and O‘ahu,
such as the physical, cultural, and socio-economic connections between the unique places found
throughout Hawai ‘1.

Decades of aquarium collection have directly impacted more than 200 species and indirectly
impacted an unknown number of additional vertebrate and invertebrate species found in
Hawai‘i’s coral reefs, one of the most complex ecosystems on Earth, where the fate of each
species is determined by the existence, abundance and diverse actions of a multitude of other
species that inhabit or otherwise rely upon these unique places.

& Aha Moku Council testimony on SB505 Relating to Environmental Protection at pdf pg. 1 —7
® Kane‘ohe Bay Regional Council letter to Chair Chang

10 Additional examples of letters to Chair Chang

11 Neighborhood Board examples of resolutions urging aquarium trade ban
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https://www.dropbox.com/scl/fi/wnzbevhkvbnjk6fc79j36/3-NB-Resolutions-for-AQ-Ban.pdf?rlkey=q6v6ymlbdm2es3zfa5eaakpji&dl=0

The CIA provided an extensive history of native Hawaiians and their symbiotic relationship with
the ocean and its animal inhabitants. The CIA also included summaries of interviews conducted
with individuals from multiple user groups, all of whom “expressed some degree of ongoing
cultural attachment to the ocean.” More than 80 percent of the interviewees noted how the trade
both directly and indirectly impacts their cultural resources, beliefs, practices and values.
Unfortunately, the CIA essentially dismissed those oral testimonies by concluding that
commercial aquarium collection would result in a cultural impact only if the EISs biological
assessments indicated significant depletion of species or habitat disruption.*? Equating cultural
impacts with fish population counts is a false equivalency which, when combined with the fatally
flawed biological assessments contained within the EISs, ultimately served to silence the voices
of all those who had voiced strong opposition to aquarium trade practices and impacts. See
Section 111, infra, for examples.

The public has not benefited from the aquarium trade’s HEPA review process, which the trade
has twisted to serve and promote its own interests. A new public rulemaking process is required
in order to promote and protect the public s interests in restoring abundance of critically
important fishes and finally addressing the cultural and ethical conflicts that are inherent in this
trade.

Authority to Prohibit Commercial Aquarium Collecting

In 1955, the legislature constituted all of Hawai‘i’s waters as a marine life conservation area
where, via rulemaking, DLNR can prohibit activities even potentially harming the marine
environment. >4 Under HRS 190-3, the legislature empowered DLNR with the authority to
prohibit via rulemaking any activity that may disturb, degrade, or alter the marine environment.'®
Furthermore, the legislature provided that rules adopted under this statute “supersede any state
laws inconsistent therewith.”®

Petitioners provide in Section IV, infra, examples of facts and data contained in peer-reviewed
literature, and reports, including DLNR’s, describing the extent to which, from decades past to
the present, aquarium collection already has disturbed, degraded, and/or altered the marine
environment.

Petitioners note that this formal petition to the Board comes after years of good faith efforts to
work directly with DAR to address aquarium trade impacts since at least 2008.1” Most recently,
beginning in February of 2022, petitioner, For the Fishes, was asked by DAR to engage in

L2 PIJAC (2021). Revised FEIS Hawaii Island Commercial Aquarium Permits at pdf pg. 362

13 HRS §190-1

14 HRS §190-3

15 Ibid.

16 Ibid.

17 DAR (2009). Report to the Legislature on the Progress for the Adoption of Rules to Regulate the Ornamental Reef Fish
Fishery Industry in South Maui and Kaneohe Bay, Oahu, to Confer with Geographical Stakeholders, and to Propose
Appropriate Legislation



https://files.hawaii.gov/dbedt/erp/EA_EIS_Library/2021-06-08-HA-Revised-FEIS-Hawaii-Island-Commercial-Aquarium-Permits.pdf
https://files.hawaii.gov/dlnr/reports-to-the-legislature/2009/dar/AR09-HCR-347.pdf
https://files.hawaii.gov/dlnr/reports-to-the-legislature/2009/dar/AR09-HCR-347.pdf
https://files.hawaii.gov/dlnr/reports-to-the-legislature/2009/dar/AR09-HCR-347.pdf

“informal communication directly with DAR” instead of via a formal petition to the Board to
initiate rulemaking to prohibit commercial aquarium collection. Despite petitioners’ months long,
good faith efforts at informal engagement, DAR inexplicably stopped responding, despite
multiple requests to continue moving forward.

DAR’s often-used claim in the face of growing public opposition to commercial aquarium
collection has been that the trade is “sustainable.” Yet, DAR biologists have described the
activity as “a major cause of coral reef degradation,” as “having a major impact on yellow tang
and Achilles tang,” and have reported depletion rates in excess of 80% in many collected areas,

over many years.8 1920

Conclusion

Petitioners urge the Board to exercise its policy and rulemaking authority to adopt rules to
prohibit commercial aquarium collecting statewide.

Petitioners have presented a sampling of existing evidence substantiating that commercial
aquarium collection meets the threshold for an activity that may be prohibited by the Board
under HRS 190-3 because it “may disturb, degrade, or alter the marine environment.”

The rulemaking sought in this petition is the only process that will provide the opportunity for
the public’s long and strongly held thoughts and desires to be truly heard and ultimately
integrated into marine management policy.

It’s time to right the imbalance in prior management decisions that put commercial interests
before the public’s, and apply DLNR’s Hierarchy of Priorities adopted by the Board in 1998.
That policy clearly states that when DLNR considers management actions, the highest priority
goes to natural and cultural resources, and that commercial activities should be considered last,
and only if they do not impinge on those resources.?

Petitioners have demonstrated the broad community support for prohibiting aquarium collecting
statewide, and that rulemaking to prohibit commercial aquarium collecting benefits all of
Hawai‘i. Petitioners further note that no one has legally taken fish for commercial aquarium
purposes for nearly 6 years.

III.  Supplemental Facts and Data Regarding Dismissal of Public Input in HEPA Review

e One community member interviewed on Hawai‘i Island for the West Hawai‘i CIA in 2019
identified himself as a former long-time aquarium collector.?? When asked whether aquarium

18 DLNR (1998). Hawai'i’s State of the Reefs. 1998, pg. 15

19 DAR (2010). Long-Term Monitoring of Coral Reefs of the Main Hawaiian Islands Final Report at pg. 112-113

20 DAR (2013) Long-Term Monitoring of Coral Reefs of the Main Hawaiian Islands Final Report at pg. 64-65

2L DLNR Hierarchy of Use Policy (1998). The policy clearly states that when the Department considers management
actions, the highest priority goes to natural and cultural resources, and that commercial activities should be considered

only if they do not impinge on those resources.
ZZ PIJAC (2021). Revised FEIS Hawaii Island Commercial Aquarium Permits at pdf pg. 335, 336
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collecting could result in cultural impacts, he responded that “aquarium collecting methods
can have a damaging effect on the reef, which in itself, is considered a valued cultural
resource.”?® He then described the method used to capture and take certain fish species and
eels, explaining that “these species often conceal themselves deep within the coral reefs and .
.. removing them requires significant damage to the reefs.”?*

e Although this CIA was included in the trade’s draft, final and revised final EISs for West
Hawai‘i, each of which included the proposed take of at least one of the species whose
capture involves significant coral damage, in no version of the EISs did the aquarium trade
include a discussion of these often used and destructive practices, nor propose any measures
to mitigate the damage such practices cause.

e The trade’s EISs dismissed all cultural concerns, stating “[aquarium collecting] may impact
cultural practices, but the extent of the impact is unknown,”® and in doing so, effectively
dismissed the findings and purpose section of Chapter 343 which makes clear that
environmental review necessitates integrating citizen concerns into the planning process.?®

e Despite the above, for each of three aquarium trade EISs brought to the Board for
determination of adequacy and acceptability in 2020 and 2021, DAR made the
recommendation that the Board accept them. In doing so, DAR continued its own decades-
long dismissal of the strongly held and frequently voiced public concerns surrounding the
take of Hawai‘i’s marine life for the mainland aquarium pet trade.

Iv. Supplemental Facts and Data Regarding Degradation of the Marine Environment

e Ina 1998 DLNR report, commercial aquarium collecting was shown to be among the main
causes of Hawaiian coral reef degradation, with major impacts on O‘ahu and Hawai‘i
Island.?’

¢ In the decade leading up to that report, the volume of marine fishes annually taken by the
trade (i.e. the main cause of that coral reef degradation) closely resembled the volume
proposed in the trade’s most recent EIS Preferred Alternatives for both O‘ahu and Hawai‘i
Island.?® 2°

e From 1998 until aquarium collecting was shut down by court order in 2017, data shows
continuing and, in some years, increasing degradation of reef fish assemblages in West
Hawai‘i for many aquarium-targeted species, most of which are herbivores.*® As recognized
by scientists, DAR, and the Board, because herbivorous fishes are the primary factor

2 Tbid.

2 Tbid.

2 PIJAC (2021). Revised FEIS Hawaii Island Commercial Aquarium Permits at pdf pg. 17, 202, 204,

% Hawaii Office of Environmental Quality Control (2012). Guide to the Implementation and Practice of the Hawaii
Environmental Policy Act, pdf pg. 10

2 DLNR (1998). Hawai'i’s State of the Reefs, 1998, pg. 15

2 PIJAC (2021). FEIS Issuance of Commercial Aquarium Permits and Commercial Marine Licenses for the Island of
O’ahu at pdf pg. 131-133

P PIJAC (2021). Revised FEIS Hawaii Island Commercial Aquarium Permits at pdf pg. 164-166

% DLNR (2019). Findings and Recommendations of Effectiveness of the West Hawai'i Regional Fishery Management

Area (WHRFMA) at pdf pg. 34, 36, 45, 56
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determining algae cover on our slow-grown coral reefs, the abundance and diversity of the

herbivore fish community is a critical factor determining the ability of Hawai‘i’s coral reefs

to persist in our changing climate.3% 32

e In most years from 2003 to 2017, the areas open to aquarium collecting, encompassing the
majority of West Hawai‘i reefs, had the lowest herbivore biomass, the lowest coral cover, and
the highest level of algal overgrowth.®®

e In 2000, on the West Hawai‘i reefs open to aquarium collecting, the most heavily collected
herbivore, the lau‘ipala (yellow tang), was depleted by approximately 30%. By 2008, the
level of depletion had increased to more than 120%.3*

e The level of depletion fluctuated from year to year, and in many years the depletion rate was
upwards of 80%, including 2017, the last year legal aquarium collecting occurred in West
Hawai‘i.%®

e Notably, 2017 was also the year in which the trade most recently reported taking a number of
lau‘ipala (237,000) similar to the total catch proposed in their 2021 EIS (200,000) which was
approved and supported by DAR and accepted-by-default by the Board in 2021.% %" This
alone reveals the inadequacy of HEPA analysis, as undertaken by the aquarium trade,
in preventing degradation to Hawai‘i’s coral reefs, and underscores the urgent need for
rulemaking.

e Paku‘iku‘i (Achilles tang), another heavily targeted aquarium species, is also a favorite food
fish. According to DAR, the aquarium trade had a major impact on the species, taking
upwards of 80% of their populations on the majority of West Hawai’i reefs (i.e. the areas
open to aquarium collecting).>® 3

e Since at least 2006, DAR documented paku‘iku‘i population declines due to aquarium impact
but took no action to protect paku‘iku‘i for food fishers. It wasn’t until December 2022 that
DAR finally took action to mitigate the severe paku‘iku‘i population decline. Unfortunately
for local fishers, DAR waited until populations were so critically low that a complete
prohibition that included food fishing was required. The mainland aquarium pet trade
profited for decades, and now Hawai‘i reefs and residents, especially local fishers, pay the

price.*

31 DAR Sustainable Herbivore Management Plan (2021)

32 Asner et al. (2020). Analysis of the Draft Environmental Impact Statement Regarding Issuance of Commercial
Aquarium Permits and Commercial Marine Licenses for the Island of O‘ahu Submitted by the Pet Industry Joint Advisory
Council in PIJAC (2021) FEIS Issuance of Commercial Aquarium Permits and Commercial Marine Licenses for the Island
of O’ahu at pdf pg. 996

® Gove et. al (2019) West Hawai‘i integrated ecosystem assessment ecosystem status report at pg. 745, 750 in PIJAC
(2021) Revised FEIS Hawaii Island Commercial Aquarium Permits

% DLNR (2019). Findings and Recommendations of Effectiveness of the West Hawai'i Regional Fishery Management
Area (WHRFMA) at pdf pg. 36

% Ibid.

% DLNR catch reports

37 PIJAC (2021). Revised FEIS Hawaii Island Commercial Aquarium Permits at pdf pg. 52

¥ DAR (2010). Long-Term Monitoring of Coral Reefs of the Main Hawaiian Islands Final Report at pg. 112-113

% DAR (2013) Long-Term Monitoring of Coral Reefs of the Main Hawaiian Islands Final Report at pg. 64-65

“ DAR (2022). Board submittal requesting a 2-year moratorium of taking paku‘iku‘i across West Hawai‘i
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e The trade’s West Hawai‘i revised EIS, which is currently under review on appeal, proposed
the take of nearly a quarter million fish annually from West Hawai‘i reefs, which would
exceed the amount of reef fishes taken by all food fishers, combined, and would total 1.23
million fish over the five-year period covered under the revised EIS:*42

Average Reef Fish Catch Numbers 2008 - 2011 2021 AQ EIS
Non-commercial | Commercial | Total Non AQ | Aquarium | Proposed Total Annual

West Hawai‘i 146,176 48,498 194,674 343,729 246,560

e For seven of the eight proposed catch quotas in that West Hawai‘i EIS, take levels are higher
than in most of the last 20 years; and for Potter’s angelfish and Thompson’s surgeonfish, in
particular, the proposed catch quotas represent three and ten times the average reported
historical catch, respectively.*®

e Data from DAR and elsewhere show significant ongoing impacts on O‘ahu, as well. A white
paper by DAR and UH researchers documents the devastating impacts of commercial
aquarium collecting on vulnerable lau‘ipala populations between Honolulu Airport and
Ka‘ena Point, and their subsequent collapse after Hurricane Iwa, which to this day, have not
recovered.* The paper documents that “In the weeks following the storm, . . . many fish had
migrated to areas that escaped major damage . . . With the loss of collecting habitat,
collectors concentrated their efforts in those sites still economically utilizable . . .” “The net
result was that storm effects combined with overfishing resulted in the collapse of the
aquarium fishery along [the leeward] portion of the O‘ahu coastline.”*®

e As aresult, collectors shifted their focus to invertebrates or to collecting in places such as to
Kane‘ohe Bay, which became the most heavily collected area, while others moved to Hawai‘i
Island.*®

e Prior to 1983, aquarium collectors reported taking upwards of 23,000 lau‘ipala a year from
O‘ahu’s leeward reefs. Within three years of Hurricane Iwa, reported catch had dropped by
more than 90%. Since 1986 reported lau‘ipala catch from those areas has ranged from 2,000
— 6,000 per year.*’

e The lack of oversight by DAR, combined with constant collection pressure, has prevented
any former abundance from returning to O‘ahu’s leeward coast, because aquarium collecting
takes juvenile fish that are years from maturity. A sufficient number left on the reefs would
have contributed to the repopulation of the lau‘ipala that were at least four times more

“ DLNR (2019). Findings and Recommendations of Effectiveness of the West Hawai'i Regional Fishery Management
Area (WHRFMA) at pdf pg. 73

#2 PIJAC (2021). Revised FEIS Hawaii Island Commercial Aquarium Permits at pdf pg. 52

3 PIJAC (2021). Revised FEIS Hawaii Island Commercial Aquarium Permits at pdf pg. 164-166

4 Walsh et al. (2004) The commercial marine aquarium fishery in Hawaii 1976-2003 at pdf pg. 11-14; DLNR catch
reports

* Ibid. at pdf pg. 12

“ Ibid. at pdf pg. 12-14

7 Tbid. at pdf pg. 14; DLNR catch reports
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V.

abundant four decades ago, before commercial aquarium collecting nearly wiped them out
completely.

In areas long-protected from aquarium collecting, lau‘ipala are one of the most abundant
herbivores on the reef. However, on O‘ahu reefs where collecting has occurred, research
shows they are depleted by 93%.48 Other heavily targeted aquarium species are harmed, as
well: kole and umaumalei (orangespine unicornfish) are each depleted by 90%.

Kane‘ohe Bay has been particularly impacted. In 2008, 8,604 of the top four herbivorous
surgeonfishes were taken by the trade.>® In 2019, it had jumped to 25,745 of those same
species.”! From 2000 - 2020, for the entire island of O‘ahu, the annual average reported
aquarium catch was 71,983 fish, 29% - 60% of which was taken from Kane‘ohe Bay, which
had become the most heavily collected area in recent years.>2

The O‘ahu EIS, which is currently being revised by the trade after having been rejected by
the Board in October of 2021, proposed the take of more than 92,000 fish annually from
O‘ahu’s reefs (totaling more than 460,000 fish over the five-year period covered under the
EIS), an amount that is more than 20% greater than the average reported historical take of
less than 72,000 fish annually.

For 28 of the 31 proposed catch quotas, take levels are higher than the average reported
historical levels, including for lau‘ipala (35% higher) and kole (18% higher).

The EIS also proposed take of more than 200,000 invertebrates, e.g., hermit crabs, annually
(totaling more than 1 million invertebrates over the five-year period covered under the EIS),
substantially exceeds the average reported historical take of around 165,000 invertebrates
annually.

As discussed above, the take of several species involved the intentional destruction of coral
in order to reach species known to seek shelter deep within the reef structure. One such
species, the endemic Potter’s Angelfish, was taken by the trade in very high numbers with
over 139,000 reported by O‘ahu aquarium collectors from 2000 — 2017.

DAR has only recently begun taking seriously the coral damage done by the aquarium trade
when collecting this species. In a Special Activity Permit to collect Potters angelfishes as
broodstock for aquaculture, which was reviewed by the Board in June 2023, DAR included a
permit condition requiring the videotaping of the collection of each and every fish to prove
that no coral was damaged or broken when attempting to capture the animals.

Text of the Proposed Rule

Petitioners urge the Board to initiate rulemaking for a new section of the Department’s

administrative rules to read:

8 Grabowsky & Thornhill (2020). Abundance of AQ-Targeted Fish on Oahu at pdf pg. 20
 Tbid.

% DLNR catch reports

51 DLNR catch reports

52 DLNR catch reports
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HAWAII ADMINISTRATIVE RULES
TITLE 13
DEPARTMENT OF LAND AND NATURAL RESOURCES
SUBTITLE 4 FISHERIES
PART IV FISHERIES RESOURCE MANAGEMENT
CHAPTER 78

COLLECTION OF MARINE LIFE FOR AQUARIUM PURPOSES

General Provisions

§13-78-1 Applicability and scope
§13-78-2 Definitions

§13-78-3 Exemptions

§13-78-4 Penalties

§13-78-5 Severability

§13-78-6 Prohibited activities

General Provisions

§13-78-1 Applicability and scope. This chapter shall
apply to the collection of marine life for aquarium purposes.

While governing the taking of marine life intended for live

aquarium displays, this chapter shall not apply to the take of

marine life for food, bait, or other consumptive purposes.
(Auth: HRS §§187A-5, 188-31)

§13-78-2 Definitions. As used in this chapter unless
otherwise provided:

"Aquarium purposes'" means to hold marine fish, fresh
water nongame fish, or other marine life alive in a state of
captivity, whether as pets, for scientific study, for public
exhibition, for public display, or for sale for these
purposes.

"Commercial purpose" means the taking of marine
life for profit, gain, sale, purchase, barter, exchange, to
offer for sale, or upon any offer to purchase.

§13-78-3 Exemptions. (a) Notwithstanding the provisions
of this chapter, the department may issue the licenses or
permits which exempt persons from the provisions of this

chapter.

11



VI.

(b) Section 13-75-14(7) exempts the use of small mesh hand
nets or scoop nets to take fish or other marine life for non-
commercial purposes. (Auth: HRS §S187A-3.5, 187A-6, 190-4)

§13-78-4 Penalties. A person violating any provision of
this chapter shall be guilty of a petty misdemeanor and
penalized as provided by section 187A-13, HRS. In addition to
any criminal penalty, any violation of these rules shall also
be subject to civil and administrative penalties, as provided
by section 187A-12.5, HRS. (Auth: HRS §S187A-5) (Imp: HRS
§§187A-12.5, 187A-13)

§13-78-5 Severability. The provisions of these rules are

declared to be severable, and if any portion, or the

application thereof, to any person or property is held invalid

for any reason, the validity of the remainder of these rules
or the application of the remainder to other persons or
property shall not be affected. (Auth: HRS §S187A-5, 188-31)

13-78-6 Prohibited activities. (a) It is unlawful for an

Y

person to take marine life for commercial aquarium purposes.

Proposed Amendments and Repeal

AMEND: §13-60.4 to read as follows:

§13-60.4-4 Activities prohibited within the West
Hawai'i regional fishery management area. While within
the West Hawai‘i regional fishery management area, no
person shall:

§13-60.4-7 Aquarium collecting permit and vessel
registration requirements.

12



AMEND: §13-75 to read as follows:

§13-75-14 Nets, generally. It is unlawful for any
person to use nets made of or using netting with a stretched
mesh of less than two inches, except that:

(1) Pond owners or operators who hold a valid

license issued under section 13-74-40, may

use nets of smaller mesh to take young

mullet or pua for stocking their fish ponds;

(2) Commercial marine licensees who hold a wvalid

bait license issued under section 13-74-22,

may use nets of smaller mesh to take nehu,

"iao, marquesan sardine, gold-spot herring,

or any other species for which an open

season may be declared by the department for

use as bait;

(3) All persons may use nets of smaller mesh to

take shrimp or ‘opae, “opelu, makiawa, or

mikiawa;

REPEAL IN ENTIRETY: §13-77 OAHU AQUARIUM LIFE MANAGEMENT




Respectfully submitted with a request for a public Board hearing to respond to this petition.

Dated: November 9, 2023
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From: Robin Mazor

To: DLNR.BLNR.Testimony

Subject: [EXTERNAL] Oct. 24 Agenda Item F.1 and F.2
Date: Thursday, October 23, 2025 4:16:06 PM

Aloha e Chair Chang and Board Members,

We are concerned about the accuracy of a study that says an annual take of more than 200k fish is sustainable from a fairly small
geographic area. Even if the fish population is currently large and healthy, having such a large take seems excessive and wasteful. These
are long lived fish and each is an important part of a thriving reef ecosystem. Our reefs are under so many threats, is it really wise to add
yet another extractive pressure on them? If our reefs are declining not due to one cause, but “death by a thousand cuts” why add more
cuts? Especially for an industry that is so minuscule in terms of jobs or economic impact.

sen

DAR'’s stated mission is to “work with the people of Hawai‘i” to manage and preserve our aquatic resources. It's hard to reconcile that
mission with a regulatory action that is so deeply unpopular. Recent opinion polls on the matter found the vast majority of residents do not
want the aquarium fishery reopened. And certainly not expanded orders of magnitude beyond what it was before.

We hope the board will also “work with the people” rather than favor a small number of commercial interests.
Mahalo for your consideration.

Best wishes,
Robin Mazor

Robin Mazor

Executive Director

Reef Guardians Hawai'i | Na Kia'i Apapa
(808) 482-7263

www.reefguardians.or

Reef Preservation Through Research, Restoration and Education
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