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Mr. Li, Chair Chang, Mr. Neilson, Mr. Sakoda Mr. Dubiel and Ms. China,

Attached, please find a Motion to Disqualify Board of Land and Natural Resources
Members Wesley “Kaiwi” Yoon and Riley Smith from Items F-1 and F-2 on the October
24, 2025 BLNR meeting agenda. This is made on behalf of the Pet Industry Joint Advisory
Council and its member fishers who sponsored the RFEIS for commercial aquarium
collection that was accepted in July 2021. We would be happy to resolve this issue
informally through the recusal of Mr. Yoon and MR. Smith from participation or voting on
this agenda item and any other aquarium fishing items that may arise. However, if not

resolved in that manner, we request a hearing, an opportunity to address the Board,

and a formal decision on the motion prior to consideration of Agenda Items F-1 and
E-2.

If you have any questions, please feel free to email or call me at your convenience.
Thank you,

Geoff Davis

Geoffrey Davis
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Geoffrey M. Davis  #10655
CMBG3 Law, P.C.

1130 E. Green St.

Pasadena, CA 91106
Telephone: (949) 467-9500
Email: gdavis@cmbg3.com

Attorney for Pet Industry Joint Advisory
Council and RFEIS Applicants

BOARD OF LAND AND NATURAL RESOURCES
DEPARTMENT OF LAND AND NATURAL RESOURCES
STATE OF HAWAI‘I

Agenda Items F-1, F-2; October 24,
In re 2025

October 24, 2025 Meeting of the Board of
Land and Natural Resources, Agenda Items
F-1 and F-2

MOTION TO DISQUALIFY BOARD
OF LAND AND NATURAL
RESOURCES MEMBERS WESLEY
“KAIWI” YOON AND RILEY
SMITH FROM AGENDA ITEMS F-1
AND F-2 ON OCTOBER 24, 2025

L. INTRODUCTION

Pet Industry Joint Advisory Council (“PIJAC”) respectfully submits this motion to
disqualify Board of Land and Natural Resources Member Wesley “Kaiwi” Yoon from
participation in, consideration of, and voting on Agenda Items F-1 and F-2 at the October 24, 2025
Meeting of the Board of Land and Natural Resources. Board Member Y oon has made unequivocal
statements evidencing a clear, actual bias against commercial aquarium collection - the subject of
Agenda Items F-1 and F-2. Board Member Smith has reportedly made similar comments. As a
result of those statements, a reasonable person, knowing the facts, could and would question Board

Member Yoon’s and Board Member Smith’s impartiality on any issue related to aquarium





collection. Mr. Yoon and Mr. Smith have, in fact, prejudged aquarium fishing, and their
participation in decisions relating thereto would be a violation of due process.

Accordingly, PIJAC and the RFEIS Applicants hereby request that either Board Member
Yoon recuse himself or the Board hold a hearing, allow the moving parties to appear through
counsel, and disqualify Board Member Yoon from participation in, and voting on, Agenda Items
F-1 and F-2 at the October 24, 2025 BLNR meeting. PIJAC and the RFEIS Applicants also hereby
request that either Board Member Smith recuse himself or the Board hold a hearing, allow the
moving parties to appear through counsel, and disqualify Board Member Yoon from participation
in, and voting on, Agenda Items F-1 and F-2 at the October 24, 2025 BLNR meeting.

IL. FACTS

The background facts are well known and extensive. In summary, despite the fact that the
legislature established the legality of commercial aquarium collection many years ago, no legal
commercial aquarium collection has taken place in Hawai‘i in several years, despite the approval
of the fishers’ Revised Final Environmental Impact Statement (“RFEIS”) in 2021. The RFEIS
applicants clearly qualify to engage in commercial aquarium collection. Despite many requests,
neither the Department nor the Board has previously taken any concrete action to create a method
for the RFEIS applicants to actually obtain HRS 188-31 permits or to fish in the WHRFMA. Now,
this week, the Board will consider a proposal to start the rulemaking process for rules to govern
commercial aquarium collection.

Board Member Yoon, however, has consistently stated his complete and total opposition
to aquariums, aquarium collection and the aquarium fishery. He is neither equivocal or shy about
stating his position concerning aquarium collection and aquariums generally, on the record at
BLNR meetings. At the May 12, 2023 meeting of the BLNR, for instance, Mr. Yoon stated “...for

the record, I am against any accommodation exceptions to support aquarium collection so, when





that comes to the board, you know, that’s just not...you know...in my...you know...I would never
support something like that.” !

Not long thereafter, at the June 9, 2023 Board meeting, Mr. Yoon reiterated his position:
“I would never support anything... life alive in a state of captivity. Culturally speaking, I would
never support that, aquarium or otherwise I just...it just gives me chills to my spine...”> Then,
during the August 8, 2024 Board Meeting (during which a Monterey Bay Aquarium special
activity permit application was considered), Mr. Yoon again confirmed his position: “I’m anti,
anti, anti....aquarium, personal aquariums.”® Board Member Smith is in agreement with Mr.
Yoon. During the June 9, 2023 Board meeting, he unequivocally stated “you know generally I am
opposed to aquarium collection in West Hawai‘i.”*

Although the moving parties are aware that other complaints have been made about Board
Member Yoon’s and Smith’s biases and prejudices with regard to related issues, such complaints
may not be in the public record, and the moving parties request that those prior complaints be
added to the public record on this issue.

III. ARGUMENT

Due process is the hallmark requirement of government action that affects the governed.
“No person shall be deprived of life, liberty or property without due process of law. . .” Hawai‘i
Constitution, Art. 1, §5. The Hawai‘i Constitution further provides that “All fisheries in the sea
waters of the State . . . shall be free to the public, subject to . . . the right of the State to regulate
the same.” Art. 11, §6. Thus, due process must be applied before the government may deprive

the public of access to any fishery in State waters. Here, aquarium fishers are seeking a process

by which to obtain permits to allow them to resume their occupations in State waters. There can

!'See, https://www.youtube.com/watch?v=xrvt] 1 AHqgOM, beginning at time 18:46 (last viewed
October 23, 2025).

2 See, https://www.youtube.com/live/Wij0ydB68xE, beginning at time 3:18:53 (last viewed
October 23, 2025).

3 See, https://www.youtube.com/watch?app=desktop&v=uY6BNEaWAro, beginning at time
3:28:45 (last viewed October 23, 2025).

4 See, https://www.youtube.com/live/Wij0ydB68xE, beginning at time 3:03:45 (last viewed
October 23, 2025).
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be no legitimate question that Agenda Items F-1 and F-2 require the Board to adhere to the
principles of due process.

As the Hawai‘i Supreme Court has long held, “[t]he fundamentals of just procedure impose
a requirement of impartiality on administrative agencies which adjudicate as well as on courts.”

Sussel v. City & Cty. of Honolulu Civil Serv. Comm’n, 71 Haw. 101, 109, 784 P.2d 867, 871

(1989) (internal marks omitted). When a state agency’s proceeding’s circumstances “fairly give
rise to an appearance of impropriety and reasonably cast suspicion” on an administrative
decisionmaker’s impartiality, the decisionmaker must be removed from the proceeding. Id.
Otherwise, trust in the adjudicative process would crumble under the impression that a party “never
had a chance” because the partial decisionmaker may have owed one side special favors. 1d.”

The Hawai‘i Supreme Court has addressed this issue in the exact context presented here:

whether a BLNR member must be disqualified or recused. In Matter of Conservation Dist. Use

Application HA-3568, 143 Haw. 379, 393-94, 431 P.3d 752, 766—67 (2018), as amended (Nov.

5, 2018), as amended (Nov. 30, 2018), the Supreme Court articulated the standard for evaluating

a question of disqualification:

Due process requires disqualification where “circumstances fairly give rise to an
appearance of impropriety and reasonably cast suspicion on the adjudicator's
impartiality.” Kilakila ‘O Haleakala v. Bd. of Land & Nat. Res., 138 Hawai‘i 383,
425, 382 P.3d 195, 237 (2016) (“Kilakila IIT”) (Pollack, J., dissenting) (citations
omitted). The test for prejudgment in an agency context is “whether a disinterested
observer may conclude that (the agency) has in some measure adjudged the facts
as well as the law ... in advance of hearing the matter.” Mauna Kea I, 136 Hawai‘i
at 395, 363 P.3d 243 (citation omitted).

Id. at 393, 363 P.2d at 766.

> The Hawai‘i Supreme Court has also cited the United States Supreme Court’s rulings holding
that due process and the impartiality requirement apply in administrative proceedings. See, e.g.,
Mauna Kea Anaina Hou v. Bd. of Land & Nat. Res., 136 Haw. 376, 389-90, 363 P.3d 224, 237
38 (2015), citing Withrow v. Larkin, 421 U.S. 35, 47, 95 S.Ct. 1456, 43 L.Ed.2d 712 (1975) and
In re Murchison, 349 U.S. 133, 136, 75 S.Ct. 623, 625, 99 L.Ed. 942 (1955).






The Supreme Court then held that disqualification was not required in that case, because
then-Board Member Yuen’s comments were made 18 years earlier and did not provide evidence
that he had pre-determined the result of the issue in question (which related to telescopes on Mauna
Kea). Id. at 394, 363 P.2d at 767.

In stark contrast, Board Member Yoon has repeatedly, consistently and recently stated his
unequivocal and complete opposition to aquarium collection and the use of aquariums generally.
He did so on the record and does not qualify his statements. He would “never support” aquarium
collection because of his opposition to animals living in captivity, is against any accommodations
to support aquarium collection and “is anti, anti, anti....aquarium.” Board Member Smith has also
recently and unequivocally stated his opposition to aquarium collection in West Hawai‘i. Both
Mr. Yoon and MR. Smith have pre-determined their decisions on this issue without regard to the
law or the science. They not only appear biased; they are biased.

All that is required for disqualification is that a reasonable, disinterested observer may
conclude that a decision-maker “has in some measure” prejudged the issue before the agency.
Even the appearance of pre-judgment requires disqualification. Here, actual pre-judgment has
been proven through Board Member Yoon’s own statements. Board Members Yoon and Smith
have pre-judged that aquarium collection is not worthy of their consideration, despite the
legislature’s decision to authorize commercial aquarium collection through HRS 188-31 and 189-
2 and numerous decisions over the years that have kept such legal authorization in place. No
reasonable observer could fail to conclude that Board Member Yoon and Board Member Smith
have prejudged the issues before the Board in Agenda Items F-1 and F-2. As a result, Mr. Yoon
and Mr. Smith must each recuse himself from hearing these matters, or the Board must disqualify
them from hearing these matters when they come before the Board.

III. CONCLUSION

For the foregoing reasons, Board Member Yoon should recuse himself from any and all

participation in Agenda Items F-1 and F-2 on October 24, 2025 or, failing that, this motion should

be granted, disqualifying him from any participation in this matter. In addition, Board Member





Smith should recuse himself from any and all participation in Agenda Items F-1 and F-2 on
October 24, 2025 or, failing that, this motion should be granted, disqualifying him from any
participation in this matter.

Respectfully submitted,

CMBG3 Law, P.C.

Dated: October 23, 2025 By: /s/ Geoffrey M. Davis
Geoffrey M. Davis

Attorneys for Pet Industry Joint Advisory
Council and EIS Applicants
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