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PETITION FOR RULEMAKING

Petiioners MALAMA KAKANILUA and PELE DEFENSE FUND, each Hawai'‘i

nonprofit corporations, submit this Petition for Rulemaking pursuant to Hawai‘t Revised Statutes
(“HRS”) §§ 91-1, 91-3, and 91-6, and Hawai‘i Administrative Rules (“HAR”) §§ 13-1-12, -21, -26,
and 13-300-11.

Petittoners arce interested persons. Their mussions centralize Kdnaka Maoli traditional and
customary rights to protect burial sites (iwi kupuna) and historic properties. Proposed rule changes

will better ensure protection of iwi kupuna in an orderly and transparent way for administrators,
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Kanaka Maoli practitioners, landowners, and the general public.

L PETITIONERS

Petitoner MALAMA KAKANILUA’s president is located at 260 Halenani Drive,
Wailuku, Hawai‘i 96793. Declaration of Clare Apana (“Apana Decl.”) 12-3. It was founded in
2006, 1s a nonprofit orgamzation based on Maui and comprised of Kanaka Maoli traditional and
customary practitioners, Maui residents, and lineal and cultural descendants of lands in across
Maui. Malama Kakanilua advocates for the identification, recognition, preservation and protection
of historical and indigenous cultural sites and features as well as indigenous cultural properties on
Maui and across the pae ‘aina. Malama Kakanilua takes its name from the famous historical battle
of Kakanilua, which began in Makena area of South Maui and ended in Kalua, Wailuku moku.
This battle resulted in ancestral burial grounds in sand dunes across Central Maul, which have
been greatly disturbed by development. Apana Decl. 6.

Malama Kakanilua officers and supporters have long advocated to improve public
processes to protect historic properties, especially iwi kupuna. In 2017, Malama Kakanilua souglht
to stop desecration of iwi kupuna in Central Maui sandhills and testified in favor of a sand mining
moratorium before the Maui County Council. In the same year, they successfully obtained an
injunction against Maui Lani Partners, which had violated HRS chapter 6E while excavating Phase
9 of their construction project in the Maui sandhills. Apana Decl. 12.

In 2018, Malama Kakanilua challenged grading permits issued by the Maui Department of
Public Works for lands also in the Maw sandhills in order to protect burials there from improper
disturbance. The Hawai‘i supreme court recently accepted Malama Kakanilua’s application for
writ of certiorar1 on this issue in Case No. SCWC-19-0000107 on March 12, 2026.

Also in 2018, Malama Kakanilua and others petitioned the Board for declaratory orders
against issuance of the archaeological services permit held by Archaeological Services Hawai,
LLC, and subsequently engaged a contested case against the same. The Intermediate Court of
Appeals upheld their challenges in Mdlama Kakanilua v. BLNR, 155 Hawai1 512, 567 P.3d 217
(App. 2025).

In 2019, Malama Kakanilua, with co-petitioners Pele Defense Fund and Ho‘oponopono o
Makena, intervened against Blackstone Real Estate’s special management area permit to expand
the Grand Wailea Resort over the largest known burial ground in South Maui. This case remains

before the Maui Planning Commission.



Petitioner PELE DEFENSE FUND’s address 1s P.O. Box 4969, Hilo, Hawai‘l 96720. It
was formed in 1985 by religious practitioners and lincal descendants of Pelehonuamea to protect
her life force and realm, as well as the rights of Kanaka ‘Oiwi in the Wao Kele O Puna. It operates
across Hawai'l and has a longstanding record of protecting Kanaka Maoli cultural and spiritual
traditions, with particular concern for the protection of burial sites. Declaration of Palikapu
Dedman (“Dedman Decl.”) 142-3. Pele Defense Fund has advocated for protection of iwi kupuna,
Hawaiian burial sites, across the pac ‘aina. Id. 9.

Petitioner HO*OPONOPONO O MAKENA's representative’s address is 567 Kaulana
Street, Kahului, Hawai‘i 96732. Ho‘oponopono o Makena exists to preserve and protect cultural
and historic sites, including burial sites, across Makena in South Maui. Its mission is to “make
things right” in Makena and Honua‘ula moku. Declaration of Carol Kamekona (“Kamekona
Decl.”) §5.

Petitioners’ officers and members include cultural and lineal descendants of iwi disturbed
by development and who have gone through SHPD and burial council processes to obtain
recognition as descendants. Kamekona Decl. 143, 10. They also include w1 protection advocates,
whose myriad experiences with historic preservation procedures, have learned ways such
procedures can be improved to better facilitate collaboration with practitioners and preserve
Hawai‘l’s heritage.

II. REASONS FOR SUBMITTING PETITION

Through their advocacy and exercise of Kanaka Maoli traditional and customary nghts,
Petitioners have repeatedly engaged historic review and burial council procedures that impact their
rights and interests. Petitioners have advocated for improved historic properties review of multiple
projects that are subject to HAR chapters 13-275; 13-276; 13-277; 13-278; 13-279; 13-280; 13-281;
13-282; 13-283; 13-284; and 13-300. Apana Decl. 148-16.

Petitioners present this petition to improve procedures for historic review, burial sites
protection, and to ensure these procedures comply with applicable statutes and the Hawail
constitution.

III. PROCEDURAL MATTERS

This petition seeks adoption, amendment, and repeal of rules set forth in HAR chapters
18-275, 13-276, 18-277, 13-278, 13-279, 13-280, 13-281, 13-282, 13-283, and 13-284 by the Board;

as well as HAR chapter 13-300, which is decided by State Historic Preservation Division



(“SHPD”). Although there are two decision-makers, the material is intertwined. Therefore, a single
petition covering rules proposed to both decision-makers 1s submitted concurrently.

The Board 1s required to decide this petition within thirty days. HAR § 13-1-26(c).
Although SHPD 1s afforded 180 days to consult “with the councils, Office of Hawaiian Affairs,
representatives of development and large landowner interests, Hui Malama I Na Kupuna ‘O
Hawaii Nei, and other appropriate Hawaiian organizations” (HAR § 13-300-11), HRS § 91-6 1s
the controlling statute and provides in relevant part: “Upon submission of the petition, the agency
shall within thirty days either deny the petition in writing, stating its rcasons for the denial or initiate
proceedings in accordance with section 91-3.”

Further, the Board must decide the petition at an open meeting subject to HRS chapter 92,
Hawai‘'’s Sunshine Law. See also HAR § 13-1-21 (“When the board proposes to adopt, amend, or
repeal a rule, whether acting upon a petition or its own motion, a public hearing shall be held as
provided by law”). The Sunshine Law mandates, “[e]very meeting of all boards shall be open to
the public and all persons shall be permitted to attend any meeting unless otherwise provided n
the constitution or as closed pursuant to sections 92-4 and 92-5[.]” HRS § 92-3.

IL RELIEF REQUESTED

For the foregoing reasons and those in set forth in the attached Appendix “A,” Petitioners
pray the Board and SHPD notice a public hearing and move forward with proposed rulemaking.
DATED: March 25, 2026

/s/ Lance D. Collins
LAW OFFICE OF LANCE D. COLLINS
LANCE D. COLLINS

Makawao, Hawai‘l

DATED: Honolulu, Hawai‘i March 25, 2026

/s/ Bianca Isaki

/s/ Rvan D. Hurley

LAW OFFICE OF BIANCA ISAKI
BIANCA ISAKI

LAW OFFICE OF RYAN D. HURLEY
RYAN D. HURLEY

Attorneys for Intervenors MALAMA
KAKANILUA, PELE DEFENSE FUND, &
HO‘OPONOPONO O MAKENA
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BEFORE THE BOARD OF LAND & NATURAL RESOURCES
AND THE STATE HISTORIC PRESERVATION DIVISION
STATE OF HAWAI‘1
In re the Petition of: )

MALAMA KAKANILUA, HO‘OPONOPONO
O MAKENA, and PELE DEFENSE FUND,

For adoption, amendment, and repeal of rules set
forth in Hawait Administrative Rules, chapters
13-275; 13-276; 13-277; 13-278; 13-279; 13-280;
13-281; 13-282; 13-283; 13-284; and 13-300. )

DECLARATION OF CLARE APANA
I, CLARE APANA, declare under penalty of law the following is true and correct.

DECLARATION OF CLARE APANA

)
)
)
)
)
)

1. I make this declaration based upon my personal knowledge, information and
belief.

2. I am the president of Petitioner MALAMA KAKANILUA, a nonprofit
corporation, in the above-captioned proceeding. I live at located at 260 Halenani Drive, Wailuku,
Hawai‘1 96793.

3. Malama Kakanilua, founded in 2006, 1s a nonprofit organization based on Maui
and comprised of Kanaka Maoli traditional and customary practitioners, Maui residents, and lineal
and cultural descendants of lands in across Maui.

4. Malama Kakanilua’s officers and supporters include I<anaka Maoli traditional and
customary practitioners, descended from those who inhabited the Hawaiian island prior to 1778.
Malama Kakanilua’s mission centralizes Kanaka Maoli traditional and customary rights to protect
burial sites (iwi kupuna) and historic properties.

5. Kanaka Maoli, including Malama Kakanilua members and officers, have a long
tradition of learning from the past, which requires access to and connection to the ‘aina, being able
to connect with the sites that remain from carlier times, and protecting iwi kiipuna. These physical
reminders tic us to our past and enable us to learn in our present day.

6. Malama Kakanilua advocates for the identification, recognition, preservation and
protection of historical and indigenous cultural sites and features as well as indigenous cultural
properties on Maul and across the pac ‘aina. Malama Kakanilua takes its name from the famous

historical battle of Kakanilua, which began in Makena area of South Maui and ended in Kalua,
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Wailuku moku. This battle resulted in ancestral burial grounds in sand dunes across Central Maui,
which have been greatly disturbed by development. Malama Kakanilua advocates for the
preservation and protection of historical and cultural sites and especially burial sites.

7. Malama Kakanilua and co-petitioners PELE, DEFENSE FUND and
HO‘OPONOPONO O MAKENA, filed this petition for rulemaking to propose rules that will
better ensure protection of 1wl kupuna in an orderly and transparent way for administrators,
Kanaka Maoli practitioners, landowners, and the general public. Attached as Appendix “A” is a
true and correct copy of the rule changes, with rationale for the changes, we are proposing the
Land Board and SHPD submit to rulemaking procedures.

8. Malama Kakanilua, as an organization and through its officers and supporters, have
long advocated to improve public processes to protect historic properties, especially iwi kupuna.
We have worked with other kupuna w1 advocacy groups to host an annual Iwi Conference, which
has attendees from all islands, for the past four years.

9. In 2013, Malama Kakanilua officers worked with archacologist Dr. Pam Crabtree
to review excavation at the Maut Lani Safeway commercial center project site. I saw a big sandy
excavation pit and exposed bones on the ground, including a calcaneus. Leaving bones out risks
that they may be damaged by people or dogs and is disrespectful to our w1 kupuna. The
consultant on that project was Archaeological Services Hawail, LLC (“ASH”), whose
“archacologist” did not have any qualifications and was operating under the archacological services
permit of Jeffrey Pantaleo - who does not live on Maui, has a separate archacological firm, and
worked a separate full time job on O‘ahu.

10. I was involved with the of twi kupuna disturbed by the Maui Lani Safeway project. I
understood eight iwi kupuna had been disturbed and removed from the Maui Lani Safeway
project. State Historic Preservation Division’s (“SHPD”) Hinano Rodrigues asked me to assist with
reinterrment of the burials. I asked him how much kapa and baskets I should prepare and he also
stated be believed eight iwi kupuna needed to be reinterred. However, ASH brought twenty-three
(23) iwi kupuna for reinternment. We did not want to raise a disturbance during the reinterment
ceremony so we did not confront ASH or SHPD at the time.

11. Later, I went back through the reports and only could find at most the possibility of
18 iwi kupuna disturbed and removed from Maui Lani Safeway. I remained disturbed by the

additional five sets of iwi kupuna but no one responded to my inquiries about their origin.



12, In 2017, Malama Kakanilua sought to stop desceration of iwi kupuna in Central
Maui sandhills and testficd ju favor of a sand mining moratorium before the Maui County
Council. In the same year, they successiilly obtained an injunction against Mani Lani Pantners,
which bad violated TIRS chapter 61 while excavating Phase 9 of their construction project in the
Maui sandhills.

13. In 2018, Malama Kakanihua challenged grading perinits issued by the Maui
Departinent of Public Works for lands also in the Maui sandhills in order to protect burials there
from improper disturbance, The Hawai'i supreme court recently accepted Malama Kakanilua’s
application for writ of certiorari on this issuc in Case No. SCWC-19-0000107 on March 12, 2026.

14 Also in 2018, Malama Kakanilua and others petitioned the Board for declaratory
orders against issuance of the archaeological services permit held by Archaeological Services
Hawai'i, LLC, and subsequently engaged a contested case against the same. The Intermediate
Court of Appeals upheld their challenges in Médlama Kakanilua v. BLNR, 155 Hawai'i 512, 567
P.3d 217 (App. 2025).

15 In 2019, Malama Kakanilua, with co-petitioners Pele Defense Fund and
Ho‘oponopono o Makena, intervened against Blackstone Real Estate’s special management area
permit to expand the Grand Wailea Resort over the largest known burial ground in South Mauw.
This case remains before the Maui Planning Commission.

16. In 2022, Milama Kakanilua, with other groups, sued for improved environmental
review, especially historic properties review, of H2R, LLC’s luxury residential project in South
Maui. 1, and others from Ho'oponopono o Makena have participated in the H2R, LLC’s ongoing
development of a historic resources preservation plan for ‘the project, through providing input and
attending multiple site visits with their cultural and archaeological consultants.

DECLARANT FURTHER SAYETH NAUGHT

DATED:  Wailuku, Hawai'i March 18, 2026
M ~
CLARE APANA

DECLARANT
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BEFORE THE BOARD OF LAND & NATURAL RESOURCES
AND THE STATE HISTORIC PRESERVATION DIVISION
STATE OF HAWAI‘1
In re the Petition of; )

MALAMA KAKANILUA, HO‘OPONOPONO
O MAKENA, and PELE DEFENSE FUND,

DECLARATION OF CAROL
KAMEKONA

forth in Hawai‘t Administrative Rules, chapters
13-275; 13-276; 13-277; 13-278; 13-279; 13-280;
13-281; 13-282; 13-283; 13-284; and 13-300. )

DECLARATION OF CAROL KAMEKONA
I, CAROL KAMEKONA, declare under penalty of law the following is true and correct.

)
)
)
For adoption, amendment, and repeal of rules set )
)
)

1. I am a resident of Hawai‘l and make this declaration based upon my personal
knowledge, information and belief.

2. I am an officer of Petitioner HO‘OPONOPONO O MAKENA, a nonprofit
corporation, in the above-captioned proceeding. My address 1s 567 Kaulana Street, Kahului,
Hawai1 96732.

3. I am a lineal descendant of the ahupua‘a of Pacahu and the moku of Honua‘ula
through Kauholanuimahu. Kauholanuimahu was a chief of Moku o Keawe who married a
Chiefess named Neula whose family was from Honua‘ula. To Kauholanuimahu is attributed the
building of the loko 1‘a fishponds of Keone'o'io, ‘Apuakehau Point, Paniaka and on Oneuli Beach.
Kauholanuimahu is also credited with building two heiau in Honua‘ula - Oneuli and Onipa'a
where an expansive grove of coconut trees grew.

4. I am recognized by the Maui Lana‘i Islands Burial Council as a cultural descendant
of iwi kupuna in the ahupua‘a of Pacahu in the moku of Honua‘ula on Maui.

5. Ho‘oponopono o Makena exists to preserve and protect cultural and historic sites,
including burial sites, across Makena in South Maui. Its mission is to “make things right” in
Makena and Honua‘ula moku.

0. Ho‘oponopono o Makena’s mission includes advocating for Kanaka Maoli
traditional and customary rights to protect burial sites (iwi kupuna) and historic properties.

7. Ho‘oponopono o Makena, and co-petitioners Malama Kakanilua and Pele
Defense Fund, filed this petition for rulemaking to propose rules that will better ensure protection

of iw1 kupuna in an orderly and transparent way for administrators, Kanaka Maoli practitioners,
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landowners, and the general public.

8. In 2019, Pele Defense Fund, and co-petitioners Malama Kakanilua and Pele
Defense Fund, intervened against Blackstone Real Estate’s special management area permit to
expand the Grand Wailea Resort over the largest known burial ground in South Maui. This case
remains before the Mau Planning Commission.

9. Through our advocacy and exercise of Kanaka Maoli traditional and customary
rights, I and others in Ho‘oponopono o Makena have repeatedly engaged historic review and
burial council procedures that impact our rights and interests.

10. Ho‘oponopono o Makena’s officers and members include cultural and lineal
descendants of iwi disturbed by development and who have gone through SHPD and burial
council processes to obtain recognition as descendants. They also include iwi protection advocates,
whose myriad experiences with historic preservation procedures, have learned ways such
procedures can be improved to better facilitate collaboration with practitioners and preserve
Hawai‘l’s heritage.

DECLARANT FURTHER SAYETH NAUGHT
DATED: Kahului, Hawai‘l March 14 2026

AN

CAROL KAMEKONA
DECLARANT
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BEFORE THE BOARD OF LAND & NATURAL RESOURCES
AND THE STATE HISTORIC PRESERVATION DIVISION
STATE OF HAWAI‘1
In re the Petition of: )

MALAMA KAKANILUA, HO‘OPONOPONO
O MAKENA, and PELE DEFENSE FUND,

DECLARATION OF PALIKAPU
DEDMAN

forth in Hawai‘l Administrative Rules, chapters
13-275; 13-276; 13-277; 13-278; 13-279; 13-280;
13-281; 13-282; 13-283; 13-284; and 13-300. )

DECLARATION OF PALIKAPU DEDMAN
I, PALIKAPU DEDMAN, declare under penalty of law the following is truc and correct.

)
)
)
For adoption, amendment, and repeal of rules set )
)
)

1. 1 am a resident of Hawai‘l and make this declaration based upon my personal
knowledge, information and belief.

2. 1 am the president of Petitioner PELE DEFIENSE FUND, a nonprofit corporation,
in the above-captioned proceeding. Pele Defense Fund’s address 1s 7.O. Box 4969, Hilo, Hawai‘i
96720.

3. Pele Defense Fund was formed in 1985 by religious practitioners and lineal
descendants of Pelehonuamea to protect her life force and realm, as well as the rights of Kanaka
‘Oiwi in the Wao Kele O Puna. It operates across Hawai‘i and has a longstanding record of
protecting Kanaka Maoli cultural and spiritual traditions, with particular concern for the protection
of burial sites.

4. Since that time, Pele Defense Fund and myself as its representative, have advocated
for protection of iwi kupuna, Hawaiian burial sites, across the pac ‘aina.

5. For instance, Pele Defense Fund has opposed the Hawai‘t Geothermal Project, for
reasons including the proposal would disturb traditional cave burials of kiipuna iwi.

6. In the late 1980s, I worked with other Hawaiians to protect around 2,000 w1
kupuna at Honokahua, Maui.

7. Pele Defense Fund’s mission includes advocating for Kanaka Maoli traditional and
customary rights to protect burial sites (iw1 kupuna) and historic properties.

8. Pele Defense Fund, and co-petitioners Malama Kakanilua and Ho‘oponopono o
Makena, filed this petition for rulemaking to propose rules that will better ensure protection of w1

kupuna in an orderly and transparent way for administrators, Kanaka Maoli practitioners,
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landowners, and the general public,

9. Pele Delense Fund worked with other kupusia iwi advocates (6 host an annual Twi
Conlerence in Ko, Hawai‘i in 2025,

10, In 2019, Pele Delense Fuid, and co-petitioners Makuna Kakanilua and
Ho'oponopono o Makena, mtervenced against Blackstone Real Estate’s special inanagement arca
permit to expand the Grand Wailea Resort over the lgest kuown burial grommd in South Maui.
This case remains belore the Maui Planning Commission,

11. Pele Delense Fund’s ollicers and members include cultural and lineal deseendants
of i distwrbed by development and who have gone through SFIPD and burial council processes
(o obtain recognition as (l\c,sccnd:mls. They also include iwi prolection ;1(]V()(fa;cs, whose myriad
experiences with historic preservation procedhures, have learned ways such procedures can be
improved (o better facilitate collaboration with practitioners and preserve Hawai't's heritage
DECLARANT FURTHER SAYETH NAUGHT
DATED:  Hilo, Hawaifi March /4, 2026

Dbt Mf———

PALIKAPU DEDMAN
DECLARANT
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Natural Resources in paper form. This PDF is a scanned copy of the original document. It has
been reformatted using Optical Character Recognition (OCR), however, its accessibility and
readability may be limited. The petition seeks to amend Hawaii Administrative Rules (HAR)
chapters 13-275; 13-276; 13-278; 13-279; 13-280; 13-281; 13-282; 13-284; and 13-300.

Current rule

Proposed rule revision

HAR § 13-275-2 Definitions.
HAR § 13-276-2 Definitions.
HAR § 13-277-2 Definitions.
HAR § 13-278-2 Definitions.
HAR § 13-279-2 Definitions.
HAR § 13-280-2 Definitions.
HAR § 13-281-2 Definitions.
HAR § 13-284-2 Definitions.

HAR § 13-275-2 Definitions.
HAR § 13-276-2 Definitions.
HAR § 13-277-2 Definitions.
HAR § 13-278-2 Definitions.
HAR § 13-279-2 Definitions.
HAR § 13-280-2 Definitions.
HAR § 13-281-2 Definitions.
HAR § 13-284-2 Definitions.

HAR § 13-300-2 Definitions. (to be added) HAR § 13-300-2 Definitions.

“Consultation process” means notifying imterested “Consultation process” means notifying interested organizations and
organizalions and individuals that a project could affect mdividuals that a project could affect historic properties of interest to
historic properties of interest to them; seeking their views on | them, including in what ways they could be affected and on when those
the 1dentification, significance evaluations, and mitigation effects may occur; secking their views on the identification, significance
treatment of these properties; and considering their view in a | evaluations, and mitigation treatment of these properties; disclosing how
good faith and appropriate manner during the review the organization’s or individual’s consultation may be used by the
process. department or other consulting party, including in documentation

supportive of the project; and considering their view in a good faith and
appropriate manner during the review process. All consulted organizations
and persons must be presented with a written record of the consultation
and an opportunity to prevent their name and informaton from inclusion
1 project documentation prior to the project review process.

Rationale: Petitioners and other community members have participated in “consultation” without fully understanding how their
participation engages with the historic review process, and thus without their informed consent to so participate. Proposed amendments
require properly informing consulted persons and provide a procedure whereby these persons may decline to participate i the review
process. Revisions will better ensure Petitioners and other Kanaka Maoh cultural practitoners obtain meaningful engagement on projects
that may affect their rights and mterests, as opposed to their participation merely serving to legitimate projects for they may not fully
understand the extent of umpacts.

For instance, Petitioners oppose Blackstone Real Estate (“BRE”)’s special management area (“SMA”) permit application to expand
the luxury Grand Wailea resort before the Maui Planning Commission. BRE asserted they had consulted Petitioners i revising project

APPENDIX "A’
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plans, when in truth they had merely sat in a room with Petitioners and then thrust papers in Petiioners’ hands as they were leaving the
room. It was only later that Petitoners learned those papers contained revised plans.

Current rule Proposed rule revision

HAR § 13-275-1. Purpose, applicability, and participants. | . . . ]
(c)eParticipants n the historic preservation review process.c
(1)éThe primary participants in the process are DLNR e
represented by the SHPD, and the agency with jurisdiction overe
the project. The agency has responsibility for complying with thee
lustoric preservation review process. The agency may have others
prepare the review process items.

[....]

HAR § 13-275-1. Purpose, applicability, and participants. | . . . |
(c)eParticipants in the historic preservation review process.c
(1)éThe primary participants in the process are DLNR,e
represented by the SHPD, and the agency with jurisdiction overe
the project, and where burial sites may be affected, lineal ande
cultural descendants. The agency has responsibility for complying
with the historic preservation review process. The agency may
have others prepare the review process items.

[....]

Rationale: Proposed amendments ensures lincal and cultural descendants are primary participants in the historic preservation
review process where burial sites may be affected. Petitioners’ members and officers include cultural descendants. The historic preservation
process is made more efficient and responsive where lineal and cultural descendants are treated as primary participants at every stage of the
process, rather than merely being updated after plans have been made.

HAR § 13-275-3 Obtaining a determination letter generally. (a)
For the departiment to provide a letter of determination, an
agency proposing a project which may have an effect upon
lustoric propertics shall notify the department of the proposed
project and request a letter of determination. Upon the request
of the department, the agency shall provide the departiment
with information as to the number of historic properties within
a proposed project area, their significance, the impact of the
proposed project on the historic properties. Upon receipt of
adequate information the department will provide a
determination letter within ninety days, Any agency mvolved in

HAR § 13-275-3 Obtaining a determination letter generally. (a) For the
department to provide a letter of determination, an agency proposing a
project which may have an effect upon historic properties shall notify
the department of the proposcd project and request a letter of
determination. Upon the request of the department, the agency shall
provide the departinent with infermation as to the number of historic
propertics within a proposed project area, their significance, the impact
of the proposed project on the historic properties, recommendations
and information from consulted cultural and lineal descendants, where
Native Hawatian burial sites mav be affected, and any proposed
mitigation measures. Upon receipt of adequate miformation the




the historic preservation review process shall consult and
obtam the written approval of the SHPD at each step of the
review. Once concurrence 1s recerved, the agency may begin
the project. In cases where intenim protection plans are
adequately in place or data recovery ficldwork has been
adequately completed, a determination letter may be issued.
(b) The review steps, to be described in greater detail in the
following sections, are as follows;

(1) Identification and mventory, to determine if historic
properties are present in the project’s area and, if so, to identify
and document (inventory) them;

(2) Evaluation of significance;

(3) Effect (impact) determination;

(4) Mitigation commitments, committing to acceptable forms of
mitigation n order to properly handle or minimize impacts’ to
significant propertics;

(5) Detailed mitigation plan, scope of work to properly carry-
out the general mitigation commitments; and

(6) Verfication of completion of detailed mitigation plan.

(¢) Documents for review steps one through four shall be
submitted concurrently.

(d) A receipt date will be stamped on all review documents
received by the SHPD.

(e) The SHPD shall send its written comments on each step’s
submuttal to the agency within the amount of time specified
under each section of this chapter, or by a mutually agreed
upon date. Copies of SHPD written comments will also be sent
to any interested persons who have expressed concerns with
the project by that pomt in the process. If the SHPD fails to
send written comments within the set time, or by a mutually
agreed upon date, then the SHPD 1s presumed to concur with
the agency’s submittal.

department will provide a determination letter within ninety days, Any
agency mvolved i the historic preservation review process shall
consult and obtain the written approval of the SHPD at each step of
the review. Once concurrence is received, the agency may begin the
project. In cases where interim protection plans are adequately in place
or data recovery fieldwork has been adequately completed and
reviewed by SHPD, a determination letter may be issued.

(b) The review steps, to be described in greater detail in the following
sections, must include documented evidence of consultation with lineal
or cultural descendants, or if none can be identified, with a kupuna iwi
organization, where Native Hawailan burial sites may be affected. The
review steps are as follows;

(1) Identification and mventory, to determine if historic properties are
present in the project’s area and, if so, to identify and document
(inventory) them;

(2) Evaluation of significance;

(3) Effect (impact) determination;

(4) Mitigation comimitiments, committing to acceptable forms of
mitigation in order to properly handle or minimize impacts’ to
significant properties;

(5) Detailed mitigation plan, scope of work to properly carry-out the
general mitigation commitments; and

(6) Venfication of completion of detailed mitigation plan.

(¢) Documents for review steps one through four shall be submitted
concurrently.

(d) A receipt date will be stamped on all review documents received by
the SHPD.

(e) The SHPD shall send its written comments on cacli step’s
submuttal to the agency within the amount of time specified under each
section of this chapter, or by a mutually agreed upon date. Copies of
SHPD written conuments will also be sent to any interested persons
who have expressed concerns with the project by that pomt in the
process. S failsto-sendritten—ee snts-withm-the
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(H) The SHPD shall consider interested persons’ comments on
any submittals’ acceptability in accordance with this chapter
and chapters 13-276 through 13-283. Comments must be
submitted in writing to the SHPD within thirty days of the
SHPD’s posting a notice of “no lustoric properties affected”
determination or posting a notice of SHPD receipt of
mformation. The SHPD shall post notice every Friday of
receipt of relevant documents and of 1ssuance of SHPD “no
historic properties affected” or receipt of information. The
notice shall be posted at the SHPD office and on the SHPD’s
website. Should the office be closed on any Friday as a result of
a holiday or some type of disaster, the mformation shall be
posted on the first following working day. Interested persons
shall contact the SHPD to obtam copies of this notice, or to
find locations of documents, should they wish to review them.
(@) If the agency or interested persons disagree with the
accuracy of the SHPD’s determination and if disagreements
cannot be resolved through meetngs with the SHPD, an
appeal may be made to the Hawai‘ historic places review
board within thirty days of the SHPD’s determination letter.
An appeal 1s imtiated by a written request to the Hawai
historic places review board to appeal a SHPD determination.

(H) The SHPD shall consider interested persons’ comments on any
submittals’ acceptability in accordance with this chapter and chapters
13-276 through 13-283. Comments must be submitted in writing to the
SHPD within thirty days of the SHPD’s posting a notice of “no historic
properties affected” determination or posting a notice of SHPD receipt
of nformation. The SHPD shall post notice every Friday of receipt of
relevant documents and of 1ssuance of SHPD “no historic properties
affected” or receipt of information. The notice shall be posted at the
SHPD office and on the SHPD’s website. Should the office be closed
on any Friday as a result of a holiday or some type of disaster, the
iformation shall be posted on the first following working day.
Interested persons shall contact the SHPD to obtain copies of this
notice, or to find locations of documents, should they wish to review
them.

(¢) If the agency, cultural or lineal descendants of burial sites that may
be affected, or mterested persons disagree with the accuracy of the
SHPD’s detenmination and if disagreements cannot be resolved
through meetings with the SHPD, an appeal may be made to the
Hawai‘1 historic places review board within thirty days of the SHPD’s
determination letter. An appeal 1s initiated by a written request to the
Hawai‘i historic places review board to appeal a SHPD determination.

Rationale: Proposed amendments ensures lineal and cultural descendants are consulted during the historic preservation review
process where burial sites may be affected, for instance under subsection (g). Amendment to subsection(a) require that SHPD has actually
reviewed the established interim protection plans or completed data recovery prior to SHPD determination letter 1ssuance. Subsection (b)
requires consultation with Native Hawanan descendants or cultural practiioners where Native Hawaiian burial sites may be affected.
Petitioners have been challenged to obtain information and updates from SHPD and other agencies on plans, decisions, and new findings.
Provisions anticipating consultation with cultural and lineal descendants will better protect Petitioners’ ability to advocate for iwi protection.




HAR § 13-275-5 Identfication and inventory of HAR § 13-275-5 Identification and mventory of historic properties.

historic properties. (@) The agency shall be responsible for determining whether historic

(@) The agency shall be responsible for propertics are present in the project area and, 1if so, to properly identify and
determining whether historic properties are inventory the properties. In areas where there are sand deposits, lava tubes,
present in the project area and, if so, to properly or other indicia that Native Hawatian burial sites may be affected, the
identify and inventory the properties. agency’s determination must include documented consultagon with lineal
1...] and cultural descendants, or if none can be identified, with kupuna iwi

organizations, in determining whether Nattive Hawatian bunal sites mav be
affected 1n the area of any proposed project arca. Documentation must
demonstrate native Hawallan traditions and customs are protected and
preserved.

Rationale: Amendments require agencies to themselves consult with lineal and cultural descendants or, if none can be identified,
kupuna w1 organizations, in arcas where Native Hawanan burial sites may exist, as part of the process of determining whether historic
propertics are present. Petitioners have been challenged to require consultation and protection for their traditions and customs especially in
areas that likely contain bunal sites, but are not treated that way - often on the basis that previous, sometimes poorly-executed
archacological inventory surveys did not ascertain the presence of imi kupuna. This provision will limit the ability of unscrupulous
archacological consultants or developer clients to disturb historic propertics, especially iwi Kupuna, in sensitive areas.

HAR §13-275-6 Evaluation of significance. (a) Once a HAR §13-275-6 Evaluation of significance. (a) Once a historic property
historic property 1s identified, then an assessment of 1s identified, then an assessment of significance shall occur. The agency
signmficance shall occur. The agency shall make this shall make this assessment or delegate this assessment, in writing, to the
assessment or delegate this assessment, 1n writing, to the SHPD. In either case, where the historic property 1s or mnvolves a
SHPD. This mformation shall be submitied in the survey Native Hawanian burial site, lineal and cultural descendants shall be
report, if historic properties were found through the survey. consulted, or if unavailable then kupuna 1wl organizations shall be
[....1 consulted, and their recommendations and testimony recorded for
submission to SHPD. This infonnation shall be submitted in the survey
report, 1f historic properties were found through the survey.

Rationale: Amendment would ensure the department or department delegate consults a cultural or lineal descendant or a kupuna
iwl organization prior to evaluating the significance of Native Hawanan burial site. Although such consultation 1s requisite for burial sites
under HAR chapter 13-300, the reiteration of this requirement and allowing for kupuna w1 organizations to provide recorded consultation
and recommendations, will better protect iwi kupuna.



HAR §13-275-11 Reconsideration of findings after the process is
closed.

(@) The SHPD shall reconsider the findings under sections 13-275-5
(adequate identification and inventory procedures), 13-275-6
(significance evaluations), 13-275-7 (determination of effects), and
13-275-6 (mitigation), when new information 1s submitted by an
interested party with a request for reconsideration. To be
considered, the inquiry must address a specific problem n the
findings with supportive new evidence presented. The agency
conducting the project shall be promptly notified by the SHPD of
the request for reconsideration. An mquiry to the SHPD will not
suspend action on a project, but the agency shall take all measures to
avold adverse effects to significant historic properties while the
SHPD is reviewing a request. Within ten working days of receipt of
the request at the SHPD office, the SHPD shall advise in writing the
interested party and the agency undertaking the project of the SHPD
conclusions.

(b) If the SHPD conclusions identify an inaccurate significance
evaluation, an iappropriate general mitigation commitment, or a
flaw m the detailed mitigation plan, then the SHPD and the agency
undertaking the project shall attempt to reach agreement on how to
correct the problem. If agreement cannot be reached within ten
working days, the Hawaii historic places review board shall be asked
for their advice. The review board shall provide their advice within
thirty days after receiving a request.

HAR §13-275-11 Reconsideration of findings after the process is
closed.

(@) The SHPD shall reconsider the findings under sections 13-275-5
(adequate 1dentification and inventory procedures), 13-275-6
(significance evaluations), 13-275-7 (determination of effects), and 13-
275-6 (mitigation), when new information is submitted by an interested
party with a request for reconsideration. To be considered, the inquiry
must address a specific problem i the findings with supportive new
evidence presented. The agency conducting the project shall be
promptly notified by the SHPD of the request for reconsideration. An
mquiry to the SHPD will not suspend action on a project, but the
agency shall take all measures to avoid adverse effects to significant
historic properties while the SHPD is reviewing a request. Within ten
working days of receipt of the request at the SHPD office, the SHPD
shall advise in writing the interested party and the agency undertaking
the project of the SHPD conclusions.

(b) If the SHPD conclusions 1dentify an maccurate significance
evaluation or scope or significance of project effects, an inappropriate
general mitigation commitment, or a flaw m the detailed mitigation
plan, then the SHPD and the agency undertaking the project shall
attempt to reach agreement on how to correct the problem. If
agreement cannot be reached within ten working days, the Hawail
historic places review board shall be asked for their advice. The review
board shall provide their advice within thirty days after receiving a
request.

Rationale: The amendment requires consideration of inaccuracies in anticipated scope or significance of project effects that were
determined under HAR § 13-275-7. Currently, where more and different historic properties are discovered subsequent to an AIS or project
initiation, there are no provisions to revise, holistically, the proposed project. This amendment will provide further flexibility in light of new
findings and thus ensure a wider range of relief for protection of iwi kupuna.




HAR § 13-276-1 Policy and purpose. This chapter establishes
standards for archacological mventory surveys and reports
required for chapter 13-275 and 13-284 for the historic
preservation review process.

HAR § 13-276-1 Policy and purpose. This chapter establishes standards
for archacological inventory surveys and reports required for chapter
13-275 and 13-284 for the historic preservation review process. These
standards are necessarv to ensure the departiment’s decisions and

concurrence on projects avoid significant impacts to historic propertes,

including burial sites, and consequent harms to Hawai‘i historical and
cultural heritage, and the public trust therein.

Rationale: Amendments clarify the purpose of archacological survey and report standards is to protect historic and cultural
resources by ensuring SHPD 1s properly informed. Petitioners have been challenged to bring their information to SHPD and other
decisionmakers. This amendment enshrines the purpose of high standards for archacological surveys and reports.

HAR § 13-276-3 Archaeological inventory survey, | HAR § 13-276-3 Archaeological inventory survey,

generally. An archacological mventory survey shall: | generally. An archacological inventory survey shall:

(1)dDetermine if archacological historic propertieso | (1)dDetermine if archacological historic properties are present in the currento
are present in the project area and, if so, identify allo| project area and, if so, 1dentify all such historic propertics. An archacologicalo
such historic properties. o inventory survev conducted for a project that has been surpassed or changed in

(2)dGather sufficient information to evaluate eacho | ways that affect the location or scope of ground disturbance must be

historic property's significance in accordance witho | supplemented to account for new or changed projects and cannot constitute

the significance criteria histed 1n subsection 13-275- | accepted historic review of a current project that has so changed or been updated.

6(b).o (2)dGather sufficient information to evaluate each historic property's significanceo
in accordance with the significance criteria listed in subsection 13-275-6(b).o

Rationale: Amendment would prevent proponents of changed projects from relying on archacological inventory surveys that were
not prepared to investigate impacts of a current project. This will advance the purpose of the chapter and better ensure SHPD and others
implementing historic review documentation have accurate, relevant information to protect historic properties.

HAR § 13-276-4 Archaeological field survey. HAR § 13-276-4 Archaeological field survey.
[....] [....
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(c) Test excavations shall be undertaken on historic
properties, or features of properties, that have several
possible alternative functions based on surface
examination to provide additional information that might
help to resolve the question of property or feature
functon. Recordation of such excavations and any
necessary laboratory analysis of recovered materials shall
be undertaken as part of the archacological inventory
survey. If human skeletal remains are found, they shall
not be disturbed, excavations shall be backfilled, and
SHPD notified as soon as possible. Archaeological
historic properties, or features of properties, that are
highly probable to be burials based on surface
examination shall not undergo test excavation without
authorization from the department.

(d) If 100% of the proposed project's surface area is not
inventoried, sampling strategies need prior approval from
the department.

(c) Test excavations shall be undertaken on historic propertics, or
features of properties, that have several possible alternative functions
based on surface examination to provide additional iformation that
might help to resolve the question of property or feature function.
Recordation of such excavations and any necessary laboratory analysis
of recovered materials shall be undertaken as part of the archaeological
mventory survey. If human skeletal remains are found, they shall not be
disturbed, excavations shall be backfilled, and SHPD notified as soon
as possible. Archacological historic properties, or features of properties,
that are highly probable to be burials based on surface exammation
shall not undergo test excavation without authorization from the
department.

(d) If 1009% of the proposed project's surface area 1s not inventoried,
sampling strategies need prior approval from the department. Sampling
strategies must be designed to detect historic properties and burial sites.
If infrastructure, buildings, or operations prevent sufficient sampling
locations, this insufficiency must be considered in assessing the

archaeological mventory report, the accuracy of the archacological

mventory, and in developing mitigation measures.

Rationale: Amendments emphasize archacological sampling strategies cannot be designed only to accommodate pre-existing
structures and where such accommodation occurs, requires SHPD to account for these limitations. This 1s particularly relevant for
expansions and rebuilds of projects that are located m areas of heightened historic property sensitivity. For instance, Petiioners’
archaeologists reviewed the archacological testing strategy employed at the Grand Wailea resort. The archaeologists found the strategy

flawed because it was not designed for randomized or sensitive areas, but rather located testing grounds by convenience - in landscaping.
to) 3 o) I g

Despite such limitations on testing strategy, the resort’s findings that no historic properties or burial sites was encountered were taken to

mean no further such historic properties would likely be found. Yet, years later when the resort was excavatng below one of its buildings,

three w1 kupuna were disturbed.




HAR § 13-276-5 Archaeological inventory survey report.
[....]

() The report shall contain a summary of the findings, to
mclude, but not be restricted to:

(1) Total number of archaeological sites found;

(2) A map or maps locating all the archaeological properties
found and, if practical, their boundaries, with at least one
site location map being a portion of the relevant United
States Geological Survey standard 1:24,000 topographic
map;

(3) A table presenting the sites with their state number,
formal type, and possible function hsted,;

(4) If multiple archacological sites within a major functional
type (such as religious, burial, permanent habitation, and
temporary

habitation site types) arc found, summaries of each type
shall occur;

(5) A re-evaluation of ideas on the history of land use in the
ahupua'a and the parcel; and

(6) In cases whiere more than five sites are present within a
major functional type, the summary of the functional type
shall mclude:

(A) A table which itemizes for each site and 1ts relevant
constituent structures the key variables used to determine
the

function (e.g., form, area); and

(B) A map showing the distribution of the sites within that
functional type.

(2) The report shall contain information on the consultation
process with individuals knowledgeable about the project
area's history, if discussions with the SHPD, background
research or public input indicate a need to consult with
knowledgeable individuals.

HAR § 18-276-5 Archaeological inventory survey report.

[....]

(f) The report shall contain a summary of the findings, to include, but not
be restricted to:

(1) Total number of archaeological sites found;

(2) A map or maps locating all the archaeological properties found and, if
practical, their boundaries, with at least one site location map being a
portion of the relevant United States Geological Survey standard 1:24,000
topographic map;

(8) A table presenting the sites with their state number, formal type, and
possible function listed;

(4) If multiple archaeological sites within a major functional type (such as
religious, burial, permanent habitation, and temporary habitation site
types) are found, summaries of each type shall occur;

(®) A re-evaluation of ideas on the history of land use in the ahupua'a, the
relevant moku, and the parcel; and

(6) In cases where more than five sites are present within a major
functional type, the summary of the functional type shall include:

(A) A table which itemizes for each site and its relevant constituent
structures the key variables used to determine the

function (e.g., form, area); and

(B) A map showing the distribution of the sites within that functional type.
(7) Anv prior disturbance of burial sites or finding of human skeletal
remams during previous land disturbances must be described, including
whether such disturbance or finding resulted i full recovery of all human
skeletal remains in the arca. The report shall describe, quantitatively and
qualitatively, the likelihood of encountering disturbed human skeletal
remains 1 project areas.

(2) The report shall contain mformation on the consultation process with
individuals and groups knowledgeable about the project area's history, if
discussions with the SHPD, background research or public input indicate
a need to consult with knowledgeable individuals.

(1) Information shall include:




(1) Information shall include:

(A) Personnel conducting the consultation process, with
names and qualifications;

(B) Methods of identifying and contacting knowledgeable
persons;

(C) Names of knowledgeable persons consulted, or, if the
person wishes to remain anonymous, a characterization of
the person; and

(D) A summary as to whether additional archacological
historic properties were identified during the consultation
process, and whether additional information on
archaeological site function was obtained during the
consultation process;

(2) Should additional mformation on site function be
obtamned, that information shall be presented i the site
description portion of the report;

(3) Consult SHPD guidelines on ethnographic surveys and
reports for assistance in preparing findings from the
consultation process; and

(4) If an inventory plan was submitted to, and approved by,
the SHPD, the information in this secton may be omitted
from the inventory report.

(A) Personnel conducting the consultation process, with names and
qualfications;

(B) Methods of identifying and contacting knowledgeable persons, and
mforming these persons of the project, historic review process, and the
ways information from the consultation may be used by the project
proponents and agency;

(C) Names of knowledgeable persons consulted, or, il the person wishes to
remain anonymous, a characterization of the person; and

(D) A summary as to whether additional archaeological historic properties
were identified during the consultation process, and whether additional
mformation on archacological site function was obtained during the
consultation process;

(E) A description of the summary of the knowledgeable person’s
recommendations for protection and mitigation of historic properties,
including burial sites.

(2) Should additional information on site function be obtained, that
information shall be presented in the site description portion

of the report;

(8) Consult SHPD guidelines on ethnographic surveys and reports for
assistance in preparing findings from the consultation process; and

3 o a > |

Rationale: Amendments require: (1) histories of the land to include that of the relevant moku; (2) assessment of the likelihood of
encountermg previously disturbed burnal sites; (3) informing, and not just contacting, knowledgeable persons who may be consulted in
preparation of the report, as well as documenting their recommendations; and (4) removing the option to omit this information where an
inventory plan was approved. Reasons for these changes include: (1) requiring inclusion of contextual information from the surrounding
moku to augment tendencies to piecemeal descriptions of historic significance. (2) All iwi kupuna are significant and are to be protected,
even and especially if they have been previously disturbed. (3) Reports often list knowledgeable persons without those persons knowing or
understanding that they are taking part in a historic review process that could advance a project to which they may be opposed. These
persons should be informed and their knowledge documented as recommendations. (4) The historic review process involves production of
multiple documents, often with sigmficant cross-reference. Including as much information in the report as possible would prevent undue
difficulty in understanding the report and actions taken by the public for whom these historic properties are held in trust.
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HAR § 13-279-4. Archaeological monitoring plan.

(@) Archaeological monitoring undertaken in response to
SHPD requirements or recommendations shall be based on
a written plan, which specifies:

(I) What kinds of archaeological remains or historic
properties are anticipated or require protection;

(2) Where in the project area these propertics are known to
be or anticipated to be located,;

(3) Needed heldwork to protect or document known or
anticipated historic properties, which may include, but not be
limited to, profile documentation of stratigraphy, drawings,
photographs, lithic sourcing, and excavation of exposed
features;

(4) A provision that the archacologist conducting the
monitoring has been given the authority to halt ground
disturbing activities in the immediate area of a find, in order
to carry out the plan. Project activities can shift to other areas
n such a case;

(5) A coordination meeting with any construction team and
the archacologist, so the construction team 1s aware of the
plan;

(6) Any laboratory work expected to be done;

(7) Report preparation; and

(8) Archiving of any collections.

(b) This plan shall be reviewed and approved by the SHPD
prior to the monttoring project, unless otherwise agreed to by
SHPD.

(¢) If monitoring 1s proposed in response to the madvertent
discovery of human skeletal remains, a written monitoring
plan may not be required.

HAR § 13-279-4. Archaeological monitoring plan.

(@) Archaeological monitoring undertaken i response to SHPD
requirements or recommendations shall be based on a written plan,
which specifies:

(1) What kinds of archaeological remains or historic properties are
anticipated or require protection, including the likelihood of encountering
previously disturbed burial sites and human skeletal remains and the
reasons this likelihood exists;

(2) Where in the project area these propertics are known to be or
anticipated to be located;

(8) Needed fieldwork to protect or document known or anticipated
historic properties, which may include, but not be limited to, profile
documentation of stratigraphy, drawings, photographs, lithic sourcing, and
excavation of exposed features;

(4) A provision that the archaeologist conducting the monitoring has been
given the authority to halt ground disturbing activities in the immediate
arca of a find, in order to carry out the plan. Project activitics can shift to
other areas in such a case;

(5) A coordination meeting with any construction team and the
archacologist, so the construction team 1s aware of the plan;

(6) Any laboratory work expected to be done;

(7) Report preparation and timely submission for review by SHPD; and
(8) Archiving of any collectionss;

(9) A description of qualifications of monitoring- archacologist(s) to
identify cultural deposits, human skeletal remains, and archaeological
strata; and

(10) A detailed contingency plan for redesigning the project to be
unplemented should the SHPD or Burial Council recommend
preservation in place for anv burial sites and associated burtal goods
encountered during ground disturbance.

(b) This plan shall be reviewed and approved by the SHPD prior to the

monitoring projectruless-othervise-agreed-to-by-SHPD-
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Rationale: Amendments expressly require monitoring plans to assess whether human skeletal remains that were previously
disturbed will be encountered i order to better plan to prevent these encounters. Under (a)(7), archacological monitoring plan reports are
expressly required to be submitted for SHPD review because such reports are often delinquent. Subsection (a)(9) requires detailing the
qualifications of monitoring archacologists because otherwise they may be untrained and simply be watching heavy machinery demolish
historic properties. Under (2)(10), the plan must include a contingency plan for redesigning the project so that project proponents are not
left unprepared in the event that historic properties must be preserved in place. Too often, Petittoners and other kupuna iwi advocates are
confronted by artificially imited options. These proposals will allow advocates and agencies to consider more effective mitigation.

HAR §13-279-6 Fial disposition of collections and human
skeletal remains. (a) All collections, excluding human remains,
from public lands shall be placed in an acceptable archive to be
designated by the SHPD. Arrangements shall be made with
private landowners on the disposition of collections from their
lands. If private landowners request archiving of material, then
the archive shall be determined i consultation with the SHPD.
(b) If human skeletal remains are recovered during monitoring,
they shall be treated as an inadvertent discovery. Any relocation
of the human remains and any associated grave goods shail
follow the procedures of chapter 13-300.

HAR §13-279-6 Final disposition of collections and human skeletal
remains. (a) All collections, excluding human remains, from public
lands shall be placed in an acceptable archive to be designated by the
SHPD. Arrangements shall be made with private landowners on the
disposition of collections from their lands. If private landowners request
archiving of material, then the archive shall be determined in
consultation with the SHPD.

(b) If human skeletal remains are recovered during monitoring, they
onlv the first such remains shall be treated as an inadvertent discovery.
Subsequent remains are anticipated and therefore previously identfied.
Any relocation of the human remains and any associated grave goods
shall follow the procedures of chapter 13-300.

Rationale: In accord with the redefimtion of “previously identified”, human skeletal remains found during one project are only
“Inadvertently discovered” the first tme they are encountered. Petitioners, and members of the general public, have been challenged to
understand how burial sites in arcas where burials were previously identified are not themselves considered “previously identified.” The
proposed revision will ensure those operating in historically sensitive arcas do so in an appropriately sensitive manner.
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HAR § 13-281-1. Definitions
[Add definition of “archacologist”]

HAR § 13-281-1. Definitions

“Archacologist” means a person with skills, education, or training, with at mmimum
a bachelor’s degree from an accredited mstitution i anthropology, archacology,
history, geography, osteology, or geology.

Rationale: Currently, there 1s no definition of “archacologist”. This omission has allowed persons without proper qualifications, and
sometimes with adverse interests, to accede to positions in which they are entrusted with protecting historic properties. For instance, many
archaeological monitoring plans require an archacologist to be on site during ground disturbance. But if that person 1s merely paid to be an
archacologist without working knowledge of at least one of relevant discipline, they should not be so entrusted with roles in protecting

Hawaii’s historic properties.

HAR § 13-281-3. Archaeology

An archaeologist serving as principal investigator for any
archacological project shall have the following professional
qualifications:

(1) A graduate degree from an accredited institution in
archacology, or anthropology, with a specialization in
archacology, or an equivalent field;

(2) At least one year of cumulative archaeological experience
in Hawaii or the Pacific;

(3) At least four months of supervised archacological field
and analytic experience m Hawail;

(4) At least one year of archaeological research,
administration, or management at a supervisory level with at
least four months of field experience;

(5) A demonstrated ability to carry research to completion, as
shown by completed theses, publications, and manuscripts;
and

(6) A demonstrated knowledge of historic preservation laws,
rules, and guidelines.

HAR § 13-281-3. Archaeology

An archacologist serving as principal investigator for any archaeological
project shall have the following professional qualifications:

(1) A graduate degree from an accredited institution in archaeology, or
anthropology, with a specialization in archacology, or an equivalent
field;

(2) At least ene five years of cumulative archacological experience in
Hawaii or the Pacific;

(3) At least four-menths two vears of supervised archaeological field and
analytic experience in Hawai;

(4) At least eneyear two years of archaeological rescarch,
administration, or management at a supervisory level with at least four
months of field experience;

(9) A demonstrated ability to carry research to completion, as shown by
completed theses, publications, and manuscripts; and

(6) A demonstrated knowledge of historic preservaton laws, rules, and
guidelines.

(b) All projects for which the archacologist served as a principal

Investigator must have completed and submitted monitoring reports

pursuant to HAR § 13-279-5, where such reports are required as part of
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their archacological monitoring plan, in order for the archacologist to

obtain or renew an archacological services permit.

Rationale: Petitioners have suffered from mishandhing of kupuna iwi by archaeological consultants working under a SHPD permit
that 1s held by a principal investigator who testified he only worked a few dozen hours a year with the consultants as he had his own firm on
another 1sland. The archacological consultant (Archacological Services Hawan, LLC) was also delinquent on 37 monitoring reports and still
obtained a new permit. See Malama Kakanilua v. BLNR, 155 Hawai‘1 512, 567 P.3d 217 (App. 2025).

HAR § 13-282-3. Archaeological permits.

(@) No archacological firms, independent individuals, agencies or
organizations shall perform any alteration to historic properties in
the state of Hawai until an annual permit 1s first obtained from the
departiment. Permits shall only be 1ssued to archaeological
consulting firms, museums, universitics, agencies, nonprofit
institutions, or scholars who have on staff at least one principal
mmvestigator who meets the minimal professional standards for
archaeologists as provided in chapter 13-281.

(b) Each permit shall be valid only for the calendar year for which
it 1s 1ssued, regardless of when it 1s 1ssued in the calendar year.

(c) The archaeological permit application shall include:

(1) The name, address, and phone number of the applicant; and
(2) The name and professional resume of each principal
Investigator to be covered by the permit.

(d) A permit shall be 1ssued to an applicant within ten working days
of receipt of a complete application. If an application is not
complete, the SHPD shall notify the applicant by letter within ten
working days of receipt of the application specifying what
mformation is missing.

(¢) In the event a principal investigator leaves a firm, musecum,
university, or non-profit institution, or a new principal investigator
is employed or gains qualifications, the SHPD shall be notified in
writing, with any necessary resumes attached.

HAR § 13-282-3. Archaeological permits.

(@) No archacological firms, imdependent mdividuals, agencies or
organizations shall perform any alteration to historic properties in the
state of Hawaii until an annual permit 1s first obtained from the
departiment. Permits shall only be issued to archacological consulting
firms, museums, universities, agencies, nonprofit institutions, or scholars
who have on staff at least one principal mvestgator who meets the
minimal professional standards for archacologists as provided in chapter
13-281.

(b) Each permit shall be valid only for the calendar year for which 1t 1s
issued, regardless of when it 1s issued n the calendar year.

(c) The archaeological permit application shall include:

(1) The name, address, and phone number of the applicant; and

(2) The name and professional resume of each principal ivestigator to
be covered by the permit.

(3) All reports for field work conducted i any prior vear as set forth in
subsection (f).

(d) A permit shall be 1ssued to an applicant within ten working days of
receipt of a complete application. If an application 1s not complete, the
SHPD shall notify the applicant by letter within ten

working days of receipt of the application specifying what information is
missing.

() In the event a principal investigator leaves a firm, muscum, university,
or non-profit institution, or a new principal investigator is employed or
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(f) Fach permit shall contain the following conditions:

(1) The permittee shall submit, within one mouth of the
conclusion of any field work, a brief report on findings to consist
of:

(A) A map locating all sites studied, to be on a portion of the
relevant United States Geological Survey standard 1:24,000
topographic map; and

(B) A table listing cach site, its major architectural features, its
probable function, and the nature of work at each site (mapping,
description, surface collection, test excavation).

(2) The permittee shall submit a minimum of two copies of a
report or paper on any archaeological work to the SHPD.

(3) The permittee shall ensure all personnel are capable of
adequately conducting the necessary work to accomphish any
scopes of work.

(4) The permittee shall comply with all applicable statutes,
ordinances, rules and regulations of the federal, state and county
governments; and

(%) The permittee shall hold the State of Hawail harmiess from and
against any loss, liability, claim or demand for property damage,
personal injury and death arising out of any act or omission of the
permittee and its employees, contractors and agents under the
permit.

gains qualifications, the SHPD shall be notified in writing, with any
necessary resumes attached.

() Each permit shall contain the following conditions:

(1) The permittee shall submit, within one month of the conclusion of
any field work or of the cessation of the permittee’s work on a project,
or, if the field work has an unspecified end date, upon annual
application for an archacological services permit, a brief report on
findings to consist of:

(A) A map locating all sites studied, to be on a portion of the relevant
United States Geological Survey standard 1:24,000 topographic map;
and

(B) A table listing each site, its major architectural features, its probable
function, and the nature of work at each site (mapping, description,
surface collection, test excavation).

(2) The permittee shall submit a minimum of two copies of a report or
paper on any archacological work to the SHPD.

(3) The permittee shall ensure all personnel are capable of adequately
conducting the necessary work to accomplish any scopes of work.

(4) The permittee shall comply with all applicable statutes, ordinances,
rules and regulations of the federal, state and county governments; and
(5) The permittee shall hold the State of Hawaii harmless from and
against any loss, liability, claim or demand for property damage, personal
mjury and death arising out of any act or omission of the permittee and
its employees, contractors and agents under the permit; and,

(6) For any project for which SHPD requires archacological monitoring,
the permittee shall ensure at least one archacologist 1s on the same island
during all ground-disturbing phases of the project.

Rationale: Same as HAR § 13-281-3 amendments supra.




HAR §13-283-5 Treatment of human skeletal remains. HAR §13-283-5 Treatment of human skeletal remains.

Because human remains are highly sensitdve to many Because human remains are highly sensitive to many

individuals and ethnic groups, all archacological excavations | individuals and ethnic groups, all archaeological excavations of burial
and osteological laboratory analysis shall treat the remains sites, once identified as such for purposes of preservation, should be
with dignity and respect. avolded where possible and osteological laboratory analysis shall treat

the remains with dignity and respect.

Rationale: Amendments provide for protecting burial sites without excavating them unnecessarily. This provision further protects
the ability of burial councils to determine to preserve burials i place and affords more respectful treatment of burial sites.

HAR §13-300-2. Definitions HAR §13-300-2. Definitions

"Cultural descendant” means with respect to non Native | "Cultural descendant" means with respect to non Native Hawaiian skeletal
Hawailan skeletal remains, a claimant recognized by the | remains, a claimant recognized by the department as being the same ethnicity,
department as being the same ethnicity, or with respect | or with respect to Native Hawanan skeletal remains, a claimant recognized by

to Native Hawanan skeletal remains, a claimant the council after establishing genealogical connections to Native Hawatian
recognized by the councll after establishing genealogical | ancestors who once resided or are buried or both, in the same or neighboring
connections to Native Hawatian ancestors who once ahupua‘a, ncluding ‘ili lele, or district in which certain Native Hawaiian
resided or are buried or both, in the same ahupua‘a or | skeletal remains are located or originated from, or in the same moku 1n
district in which certain Native Hawaiian skeletal which the Native Hawailan skeletal remains are located or onginated from.

remains are located or originated from.

Rationale: Cultural descendants are too often burdened with re-establishing their descendancy to cach individual set of remains even
where they are located in the same parcel. This definition clarifies that cultural descendants belonged to the same ahupua‘a, district, or
moku. Petitioners have been challenged to repeatedly present their genealogies and other evidence of descendancy for iwt kupuna n the
same parcel. In one case, Petitioners’ member was determined to be a cultural descendant of one set of w1, but her application for another
set on the same parcel was not granted for unclear reasons.
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HAR §13-300-2. Definitions HAR §13-300-2. Definitions

“Inadvertent discovery” means the “Inadvertent discovery” means the unanticipated finding of human skeletal remains and

unanticipated finding of human skeletal any burial goods resulting from unmtentional disturbance, erosion, or other ground

remains and any burial goods resulting disturbing activity. Anv subsequent findings of human skeletal remains or burnal goods

from unintentional disturbance, erosion, found in the area shall be classified as previously identified, over which the Council shall

or other ground disturbing activity. have junisdiction, if deemed Native Hawatian, and the Department shall have jurisdiction
to consider treatment if non-Native Hawaiian,

Rationale: After an area 1s identified with a burial site, subsequent encounters with human skeletal remains in that area cannot be
considered inadvertently discovered. Those human skeletal remains are instead classified as previously identified, which is both more
logically consistent. As discussed supra, this revision will encourage persons operating in historically sensitive areas will operate in a likewise
more sensitive manner. Otherwise, as occurred at the Grand Wailea resort and in the Mawi Sandhills, the failure of initial archaecological
surveys to accurately locate burial sites thereby rendered subsequent burial sites “inadvertent discoveries” and thus removed opportunities

for Petiioners’ members to advocate for their protection.

HAR §13-300-2. Defmitions

"Lineal descendant” means with respect to Native Hawailan
skeletal remains, a claimant who has established to the
satisfaction of the council, direct or collateral genealogical
connections to certain Native Hawaitlan skeletal remains, or
with respect to non Native Hawaiian skeletal remains, a
claimant who has established to the satisfaction of the
department, direct or collateral genealogical connections to
certain non Native Hawaiian skeletal remains.

remains.

HAR §13-300-2. Definitions

"Lineal descendant” means with respect to Native Hawaiian skeletal
remains, a claimant who has established to the satisfaction of the
council, direct or collateral genealogical connections to certain Native
Hawaiian skeletal remains, or to family members who were granted use
or ownership rights of the parcel in which the burial was encountered,
or with respect to non Native Hawaiian skeletal remains, a claimant who
has established to the satisfaction of the department, direct or collateral
genealogical connections to certain non Native Hawailan skeletal

Rationale: Establishing gencalogical ties with specific burials 1s burdensome. A century of dispossession and displacement from
historical lands has left many Native Hawailan descendants without written or oral records of specific connections to individual burtal sites.
Further, burymg family members on the lands on which they lived in a recognized traditon and custom. Therefore, revisimg “linea
descendant” to allow proof that ancestors lived or were granted use or ownership rights in a parcel will relieve this unnecessary burden.
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HAR §13-300-2. Definitions “Kipuna iwi organization” means a Native Hawatian-led organization whose mission includes

Add definition “Kiipuna iwi the protection and preservation of Native Hawailan iwi kilpuna may be recognized as a cultural
organization” descendant for purposes of consultation and advocacy, and shall work alongside any identified

lineal or cultural descendants. Anv such organization shall act in the best interest of the w1
kiipuna, shall prioritize cultural protocols, and shall work alongside anv subsequently idenafied
lineal or cultural descendants should they come forward at a later date.

Rationale: This addition will allow SHPD to benefit from input from organizations dedicated to protecting Native Hawanian iwi
kupuna and to allow these organizations to participate mn the historic review process particularly where cultural or lineal descendants are not
available for consultation. Petitioners are dedicated kupuna iwi organizations and commit to working with the departinent, burial councils,
descendants, agencies, and other stakeholders.

HAR §13-300-2. Definitions HAR §13-300-2. Definitions

“Previously identified” means bural sites containing  “Previously 1dentified” means burial sites containing laman skeletal remains
human skeletal remains and any burial goods and any burial goods; (1) identified during archacological inventory survey asd
identified during archaeological inventory survey and  or data recovery of possible burial sites documented through archaeological

data recovery of possible bural sites, or known " methods or submitted to the department, er (2) known to be-contain burials
through oral or written testimony. through oral or written kama‘ama testumony; (3) identified i proximity to other

- previously discovered or inadvertently discovered burial sites; (4) discovered in
~an arca subsequent to an initial madvertent discovery; or (5) burial sites

- discovered in sedimentary contexts, including, but not limited to, sand and sand
- mixtures.

Rationale: These revisions better reflect the plain meamng of “previously identified” where such burials are known or are located m
arcas known to contain burials, including arcas such as sand and sediment where burials were traditionally and customarily located, as
discussed supra.
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HAR §13-300-22 Composition.

(a) Each council shall be composed of at least one
representative from each geographic region of the i1sland and
representatives of development and large property owner
interests.

HAR §13-300-22 Composition.

(@) Each council shall be composed of at least one representative from
cach geographic region of the 1sland and no more than three
representatives of development and large property owner interests,
except the Molokai council which shall have no more than one

[...]

representaive of development and large landowner interests.

Rationale: Revisions reflect HRS § 6E-43.5 provisions. The proposed revision better safeguards Petitioners’ rights and mterests in
protecting historic properties necessary to their exercise of traditional and customary rights by preventing more than three large landowner
and development representatives to sit on burial councils. Additionally, Moloka‘l 1s a part of Maui County and 1s dominated by only a few
large landowners and developers. Amending the rule to reflect HRS § 6E-43.5 will ensure a more representative balance on burial councils

and thereby better protect Petitioners’ nghts and interests.

HAR §13-300-11 Adopt, amend, repeal rules.

[...]

(d) Upon receipt of a petition which fully complies with all
requirements stated in subsection (b), the department shall date and
accept the petition for consideration. Within one hundred eighty
days, the department shall, following consultation with the councils,
Office of Hawaitan Affairs, representatives of development and
large landowner interests, Hut Malama I Na Kupuna * O Hawaj™t
Nel, and other appropriate Hawailan organizations with respect to
petitions involving Native Hawaitan skeletal remains and burial
goods, and appropriate ethnic organizations when petitions involve
non Native Hawaitan skeletal remains and burial goods, either deny
the petition n writing stating its reasons for denial or nitiate
rulemaking procedures.

HAR §13-300-11 Adopt, amend, repeal rules.

[....]

(d) Upon receipt of a petition which fully complies with all
requirements stated in subsection (b), the department shall date and
accept the petition for consideration. Within ene-hundred-cishiy
thirty days, the department shall, following consultation with the
councils, Office of Hawatian Affairs, representatives of development
and large landowner interests, Hui Malama I Na Kupuna ~O
Hawai"1 Net, and other appropriate Hawaiian organizations with
respect to petitions mvolving Native Hawailan skeletal remains and
burial goods, and appropriate ethnic organizations when petitions
ivolve non Native Hawailan skeletal remains and burial goods,
cither deny the petition in writing stating its reasons for denial or
mitiate rulemaking procedures.

Rationale: Revisions reflect HRS § 91-6, which governs rulemaking and provides m relevant part: “Upon submission of the petition,
the agency shall within thirty days either deny the petition in writing, stating its reasons for the denial or initiate proceedings in accordance

with section 91-3.”
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HAR §13-300-28 Role of the department. (a) The department
shall provide all necessary administrative support services to
the council which shall include but not be himited to the
following:

(1) Post a notice of council meeting agenda with the
Lieutenant Governor's office;

(2) Make necessary arrangements to reserve a place for
council meetings and assist in arranging site inspections;

(3) Record and transcribe minutes of council meetings;

(4) Acquire and verify all information necessary for a council
determination of burial treatment and refer the matter to the
council for determimation;

(5) Submit to the applicant in writing the council's
determination and any recommendations accepted by the
department;

(6) Generate correspondence on behalf of the council to
implement the applicable provisions of chapter 6E, HRS, and
this chapter;

(7) Provide information to the council on any matters relating
to appropriate management, treatment, and protection of
Native Hawanan burial sites and

on any other matters relating to Native Hawaiian burial sites;
and

(8) Conduct any other administrative acts as deemed
necessary.

[....]

HAR §13-300-28 Rele-ofthe-department Council administrative
support. (a) The departinent or a delegate of the Council shall provide
all necessary administrative support services to the council which shall
mclude but not be limited to the following:

(1) Post a notice of council meeting agenda with the Licutenant
Governor's office;

(2) Make necessary arrangements to reserve a place for courncil
meetings and assist in arranging site inspections;

(3) Record and transcribe minutes of council meetings;

(4) Acquire and verify all information necessary for a council
determination of burial treatment and refer the matter to the council for
determination;

(5) Submit to the applicant in writing the council's determination and
any recommendations accepted by the department;

(6) Generate correspondence on behalf of the council to implement the
applicable provisions of chapter 65, HRS, and this chapter;

(7) Provide mformation to the council on any matters relating to
appropriate management, treatment, and protection of Native Hawaiian
burial sites and

on any other matters relating to Native Hawauan burial sites; and

(8) Conduct any other administrative acts as deemed necessary;

(9) Coordinate between the department and the Council’s delegate,

where applicable, to ensure timely completion of administrative tasks.

[....]

Rationale: Amendments provide for a council delegate to conduct administrative affairs for the council. Too often overburdened

SHPD staff have been unable to timely respond to especially applications for recognition as cultural and lineal descendants, leaving those
descendants without a means to fulfill their kuleana to protect their kupuna iwi. This has occurred for Petitioners’ members, leaving them
with no other means to obtain recognition as lineal or cultural descendants.
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HAR §13-300-31 Burial site identification; ethnicity
evaluation.

(@) A burial site may be identified by oral or written
testimony in the following manner:

(1) The council or the departiment where appropriate shall
evaluate the testimony presented;

(2) To the best of their ability, witnesses shall provide
information including the location and description of a burial
site;

(3) The council shall recommend to the department whether
to accept the testimony presented regarding a Native
Hawanan burial site; and

(4) A bunal site recognized by the department based on oral
or written testimony shall be classified as previously
identified.

({....]

(e) Where known lineal descendants disagree with the
recording of any information from a related burial or reburial
site, no information shall be placed on the burial site
inventory provided the department maintains a record of the
tax map key of the property in which the burial or reburial
site 1s located for purposes of protection from harm.

(f) The department shall immediately notufy any known lineal
descendants when a permit 1s being reviewed by the
department for the parcel in which a related burial or
reburial site 1s located, or where an activity 1s known which
may cause harm to a related burial or reburial site.

[....]

HAR §13-300-31 Bural site identification; ethnicity evaluation.

(a) A burial site may be identified by oral or written testimony in the
following manner:

(1) The council or the department where appropriate shall evaluate the
testimony presented within a reasonable time not to exceed 30 days, with
extensions possible for extenuating circumstances, but not to exceed total
180 days. The council or department must provide written, detailed
responses for their determination not to recognize a burial site within the
180 day period;

(2) To the best of themr ability, witnesses shall provide information
including the location and description of a burial site;

(3) The council shall recormmendto-the-department determine whether
to accept the tesimony presented regarding a Native Hawailan bural site;
and

(4) A burial site recognized by the department or the council based on
oral or written testimony shall be classified as previously identfied.
[....]

(e) Where known cultural or lineal descendants disagree with the
recording of any mformation from a related bural or rebural site, no
information shall be placed on the burial site inventory provided the
departiment maintains a record of the tax map key of the property in
which the burial or reburial site 1s located for purposes of protection from
harm.

(f) The department shall immediately notify any cultural and known lineal
descendants when a permit is being reviewed by the department for the
parcel in which a related burial or rebural site 1s located, or where an
activity 1s known which may cause harm to a related burial or reburial site.

[....]

Rationale: Revisions impose a more certain tume limit for considering burial sites identified by written or oral testimony; provide the
council with more authority m making its determinations; and requires immediate notification to cultural descendants where a permit may
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affect bunals. Petitioners are interested in ensuring timely, accurate, and transparent communication between affected persons and

government decisionmakers.

HAR §13-300-35 Recognition of lineal and cultural
descendants. (a) In order to establish lineal or cultural
descent to human skeletal remains, a person shall submit a
claim to the department together with any of the following
mformation:

(1) The name of the deceased mdividual;

(2) Family genealogy;

(3) Birth certificates;

(4) Death certificates;

(5) Obituaries;

(6) Marriage certificates;

(7) Probate records;

(8) Church records;

(9) Census records;

(10) Tax records;

(11) Land conveyance documents including, but not himited
to, deeds and land commission awards;

(12) Oral family history; or

(13) Any other applicable information or records that help
cstablish a lineal connection between the claimant and the
human skeletal remains. '

(b) The department shall review all submitted information
and assess whether direct or collateral genealogical
connections can be demonstrated between the claimant and
certain human skeletal remams.

claimant concerning the confidentiality of any information
submitted. No mformation shall be duplicated by the
department without prior written consent. i

(c) The department shall obtain a written statement from the

HAR §13-300-35 Recognition of lineal and cultural descendants.

(@) In order to establish lineal or cultural descent to human skeletal
remains, a person shall submit a claim to the department or a delegate
of the Council together with any of the following information:

(1) The name of the deceased individual;

(2) Family genealogy;

(3) Birth certificates;

(4) Death certificates;

(5) Obituaries;

(6) Marriage certificates;

(7) Probate records;

(8) Church records;

(9) Census records;

(10) Tax records;

(11) Land conveyance documents including, but not himited to, deeds
and land commission awards;

(12) Oral family history; or

(13) Any other applicable information or records that help establish a
lineal connection between the claimant and the human skeletal remains.
(b) The department or a delegate of the Council shall provide written
confirmation within five (5) working days of receiving any of the
information in subsection (a) and shall review all submitted information
and assess whether direct or collateral genealogical connections can be
demonstrated between the claimant anrd certain human skeletal
remains.

(¢) The department or a delegate of the Council shall obtain a written
statement from the claimant concerning the confidentiality of any
information submitted. No information shall be duplicated by the
department without prior written consent.




(d) Where possible, the department shall compare submitted
mformation with records found at appropnate repositories
mncluding:

(1) State archives;

(2) State bureau of conveyances;

(3) Office of health status monitoring, department of health;
(4) Family History Centers of the Church of Jesus Christ of
Latter-Day Saints; or

o (J)x Any other: anpropriate repository or source.

(e) The ' ent shall have no longer than thirty days
kkd wrlttul claim to 1cv1cw and assess thc

to Native Hawanan skeletal remains, the
all provide the council with a written
f'U](, inf()lmation submittcd and a

| devartment shal provide lhe chmnnt with a written
assessment of the iInformation submitted. It shall be the
decision of the department to recognize a non Native
Hawaiian claimant as a known lineal descendant. The
department shall give preference for proper treatment of
previously identified non Native Hawaiian skeletal remains
and any burial goods to known lineal descendants.

(h) Where the submitted information fails to establish lineal
descent, but establishes genealogical connections between the

(d) Where possible, the department or a delegate of the Council shall
compare submitted information with records found at appropriate
repositories including:

(1) State archives;

(2) State bureau of conveyances;

(3) Office of health status monitoring, department of health;

(4) Family History Centers of the Church of Jesus Christ of Latter-Day
Saints; or

(5) Any other appropriate repository or source.

(e) The department or a delegate of the Council shall have no longer
than thirty days from receipt of a written claim to review and assess the
information submitted. Upon completion, the department or a delegate
of the Council shall return all mformation, unless the claimant indicates
otherwise.

(f) With regard to Native Hawaiian skeletal remains, the department or
a delegate of the Council shall provide the council with a written
assessment of the imformation submitted and a recommendation
regarding recognition of the claimant as a known lineal descendant
within a reasonable time, not to exceed 30 davs, after submission of a
claim. It shall be the decision of the council to recognize the claimant as
a known lineal descendant. The council shall give preference for proper
treatment of previously identified Native Hawaiian skeletal remains and
any burial goods to known lineal descendants. ‘
(g) With regard to non Native Hawailan skeletal remains, the
department or a delegate of the Council shall provide the claimant with
a written assessment of the information submitted. It shall be the
deasion of the department to recognize a non Native Hawauian
claimant as a known lineal descendant. Hanai, or adopted descendants,
may be recognized through documentation of their hanai process,
mncluding the date of hanai, and testimony from family members. The
department or a delegate of the Council shall give preference for proper
treatment of previously identified non Native Hawaiian skeletal remains
and any burial goods to known lineal descendants.
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claimant and Native Hawaiian ancestors who once resided or
are buried or both, mn the same ahupua’ a or district in which
certain Native Hawaiian skeletal remains and any burial
goods are located or originated from, the department shall
provide the council with a written assessment and a
recommendation regarding recognition of the claimant as a
cultural descendant. In the event the department does not
recommend recognition as a cultural descendant, the
recommendation shall be deferral pending submission of
additional information. It shall be the decision of the council
whether to recognize the claimant as a cultural descendant.
Testimony by a recognized cultural descendant concerning
proper treatment of Native Hawaiian skeletal remains and
any burial goods, shall be duly considered and given
appropriate weight by the council.

(1) Where the submitted information fails to establish lineal
descent but establishes that the non Native Hawaiian
claimant is the same cthnicity as the human skeletal remains,
the department shall provide the claimant with a written
assessment and a decision regarding recognition as a cultural
descendant. In the event the department does not determine
to recognize the claimant as a cultural descendant, the
department shall defer the matter pending submission of
additional mformation. Testimony by a recognized cultural
descendant concerning the proper treatment of non Native
Hawaiian skeletal remains and any burial goods shall be duly
considered and given appropriate weight by the department,

() Where the submitted information fails to establish lineal descent,
but establishes genealogical connections between the claimant and
Native Hawaiian ancestors who once resided or are buried or both, in
the same ahupuaa or district in which certain Native Hawauan skeletal
remains and any burial goods are located or originated from, the
department or a delegate of the Council shall provide the council with a
written assessment and a recommendation regarding recognition of the
claimant as a cultural descendant. In the event the department or a
delegate of the Council does not recommend recognition as a cultural
descendant, the recommendation shall be deferral pending submission
of additional mformation. It shall be the decision of the council whether
to recognize the claimant as a cultural descendant. Testimony by a
recognized cultural descendant concerning proper treatment of Native
Hawaiian skeletal remains and any burial goods, shall be duly
considered and given appropriate weight by the council. The Council’s
decision shall be rendered within a reasonable time not to exceed six {6)
months after a claim has been submitted.

(1) Where the submitted information fails to establish lincal descent but
establishes that the non Native Hawaiian claimant is the same ethnicity
as the human skeletal remains, the department or a delegate of the
Council shall provide the claimant with a written assessment and a
decision regarding recognition as a cultural descendant. In the event the
department does 1ot determine to recognize the claimant as a cultural
descendant, the department_or a delegate of the Council shall defer the
matter pending submission of additional information. Testimony by a
recognized cultural descendant concerning the proper treatment of non
Native Hawatian skeletal remains and any burial goods shall be duly
considered and given appropriate weight by the department or a
delegate of the Council.

Rationale: As with amendments to HAR § 13-300-28, these revisions provide for a council delegate to conduct administrative affairs
for the council. Too often overburdened SHPD staff have been unable to timely respond to especially applications for recognition as
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cultural and lineal descendants, leaving those descendants without a means to fulfill their kuleana to protect their kupuna iwi. Additionally,
the council’s decision should be made within six months to ensure descendants are not left without recourse or updates for too long.

HAR § 13-300-36. Critena for evaluating request to preserve or
relocate Native Hawaiian burial sites. (a) Previously identified
Native Hawaiian bunal sites and inadvertently discovered Native
Hawaiian skeletal remains that meet any one of the following
criteria shall be given greater consideration for preservation in
place by the council and the department respectively:

(1) When located in areas with a concentration of skeletal
remains;

(2) Pre-contact or historic period burial sites associated with
important individuals and events as recommended by the council
following consultation with known lineal or cultural descendants,
appropriate Hawanan organizations, knowledgeable individuals,
or any other appropriate source of information;

(3) When located in arcas within a context of historic properties,
as defined by section 6E-2, HRS;

(4) Where known lineal descendants request preservation in
place; or

(5) Where the landowner agrees to preservation in place.

(b} When determining whether to preserve in place or relocate
Native Hawainian burial sites, the councils and the department
where appropriate, shall give due consideration to the following:
(1) The cultural appropriateness of the proposal to preserve in
place or relocate;

(2) Any possible harm to the Native Hawaiian skeletal rematns if
the burnal stte is left in place;

(3) The request of known lineal or cultural descendants to
relocate; and

(4) Any reason presented by the applicant to relocate.

HAR § 13-300-36. Criteria for evaluating request to preserve or relocate
Native Hawailan burial sites. (a) Previously identified Native Hawaiian
burial sites and inadvertently discovered Native Hawailan skeletal
remains that meet any one of the following criteria shall be given greater
consideration for preservation in place by the council and the
department respectively:

(1) When located in areas with a concentration of skeletal remains;

(2) Pre-contact or historic period burial sites associated with important
individuals and events as recommended by the council following
consultation with known lineal or cultural descendants, appropriate
Hawailan organizations, knowledgeable individuals, or any other
appropriate source of information;

(8) When located in areas within a context of historic properties, as
defined by section 6E-2, HRS;

(4) Where known lineal descendants request preservation in place; or
(5) Where the landowner agrees to preservation in place.

(b) When determining whether to preserve in place or relocate Native
Hawaiian bunal sites, the councils and the department where
appropriate, shall give due consideration to the following:

(1) The cultural appropriateness of the proposal to preserve in place or
relocate;

(2) Any possible harm to the Native Hawaiian skeletal remains if the
burial site 1s left in place;

(3) The request of known lineal or cultural descendants to relocate; and
(4) Any reason presented by the applicant to relocate.

{c) In all cases under subsections (a) and (b), where landowners, known

lineal or cultural descendants, appropriate Hawalian organizations,

knowledgeable individuals, or anv other appropriate source of
information disagree on whether to preserve in place or relocate Native
Hawaiian burial sites, the council shall prepare written factual findings




and conclusions of law assessing the disagreement and the legal
rationale for the course of action determined to be taken. This written
document shall be amely served upon all consulted parties prior to
action taken by the council or department,

Rationale: Addition of subsection (c) addresses situations in which the council or department staft are to exercise discretion to
navigate disagreements between stakeholders by requiring a written record of the rationale for actions taken and to ensure all consulted
parties, not just stakeholders, are aware of the determination prior to any action is taken.

HAR §13-300-40 Inadvertent discovery of human
remains. (a) The department shall have jurisdiction
over any inadvertent discovery of human skeletal
remains and any burial goods over fifty years old,
regardless of ethnicity.

[...]]

() Where human skeletal remains are reasonably
believed to be Native Hawatian following an
evaluation pursuant to section 13-300-31, the
department shall determine whether to preserve mn
place or relocate, following consideration and
application of the criteria stated m section 13-300-36
and 1n consultation with appropriate council
members, the landowner, and any known lineal or
cultural descendants.

[....]

(m) Rebural shall be based on commonly accepted
cultural practices as routinely recorded by the
department. Additional requests by lineal or cultural
descendants beyond commonly accepted cultural
practices, deemed specific or special by the
department following consultation with the
appropriate council or ethnic organization, may be

HAR §13-300-40 Inadvertent discovery of human remains. (a) The department
shall have jurisdiction over any inadvertent discovery of human skeletal remains
and any burial goods over fifty years old, regardless of ethnicity.

[....]

(e) Where human skeletal remains are reasonably believed to be Natve
Hawaiian following an evaluation pursuant to section 13-300-31, the department
shall determine whether to preserve in place or relocate, following consideration
and application of the criteria stated in section 13-300-36 and in consultation
with appropriate council members, the landowner, and any known lineal or
cultural descendants. In all cases where two or more Natve Hawaiian bunial sites
have been discovered during the course of the same project, the landowner or
project proponent is required to prepare an archaeological inventory survey for
the project area if no survey was previously prepared, or an additional, new
archacological inventorv survey for the project area with a new survey method
adjusted by information surrounding the discovered burial sites. Fither such
archacological inventory survey must be accompanied by plans for redesigning
the project to avoid the areas where human skeletal remains were newly
discovered.

[....]

(m) Reburial shall be based on commonly accepted cultural practices as
routinely recorded by the department. Additional requests by Iineal or cultural
descendants beyond commonly accepted cultural practices, deemed specific or
special by the department following consultation with the appropriate council or
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accommodated provided that any additional cthnic organization, may be accommodated previded-thatany-additonal
expenses incurred are paid by the descendants. expenses-theurred-are-patd-by-the

deseendants. Where reburial is required due to ground disturbance by a project
proponent or landowner, the departinent may require the project proponent or
landowner to pay for reburial expenses.

[...]

Rationale: Revisions under subsection(e) support new definitions of “previously identified” burials by requiring new or supplemental
archacological inventory surveys to be conducted where more than one burial site is “inadvertently discovered”. Those new or supplemental
surveys must also to mclude plans for redesigning the project to avoid the burial site in the event that decisionmakers determine to preserve
the burial(s) m place. Removing provisions requiring descendants to pay for what the department deems to be more than commonly
accepted cultural practices 1s appropriate to ensure those descendants are not limited by finances in advocating for their own understanding
of proper reburial. Where reburial is necessitated by project development, as opposed to, for mstance, natural shoreline erosion, the
department has the option of requiring the project proponent or landowner to pay for reburial.



	Structure Bookmarks
	I make this declaration based upon my personal knowledge, information and belief. 
	I am the president of Petitioner MALAMA KAKANILUA, a nonprofit corporation, in the above-captioned proceeding. I live at located at 260 Halenani Drive, \i\Tailuku, Hawai'i 96793. 
	Malama Kakanilua, founded in 2006, is a nonprofit organization based on Maui and comprised of Kanaka Maoli traditional and customary practitioners, Maui residents, and lineal and cultural descendants of lands in across Maui. 
	Malama Kakanilua's officers and supporters include Kanaka Maoli traditional and customary practitioners, descended from those who inhabited the Hawaiian island prior to 1778. Malama Kak;milua's mission centralizes Kanaka Maoli traditional and customary rights to protect burial sites (i,,1 kupuna) and historic properties. 
	Kanaka Maoli, including Malama Kakanilua members and officers, have a long tradition of learning from the past, which requires access to and connection to the 'aina, being able to connect ,,1th the sites that remain from earlier times, and protecting i"1 kiipuna. These physical reminders tie us to our past and enable us to learn in our present day. 
	Malama Kakanilua advocates for the identification, recognition, preservation and protection of historical and indigenous cultural sites and features as well as indigenous cultural properties on Maui and a.cross the pa.e 'aina.. Mala.ma Ka.kanilua. takes its name from the famous historical battle of Kakanilua., which began in Makena area of South Maui and ended in Kalua, 
	Malama Kakanilua and co-petitioners PELE DEFENSE FUND and HO'OPONOPONO OMAK.ENA, filed this petition for rulemaldng to propose rules that v\1ll better ensure protection of iv\1 kupuna in an orderly and transparent way for administrators, Kanaka Maoli practitioners, landowners, and the general public. Attached as Appendix "A" is a true and correct copy of the rule changes, with rationale for the changes, we are proposing tl1e Land Board and SHPD submit to rulemal(ing procedures. 
	Malama Kakanilua, as an organization and through its officers and supporters, have long advocated to improve public processes to protect historic properties, especially iv,i kupuna. We have worked ½1th other kupuna iv,~ advocacy groups to host an annual h~i Conference, which has attendees from all islands, for tl1e past four years. 
	In 2013, Malama Kakanilua officers worked ~th archaeologist Dr. Pan1 Crabtree to re,~ew excavation at the Maui Lani Safeway commercial center project site. I saw a big sandy excavation pit and exposed bones on tl1e ground, including a calcaneus. Leaving bones out risks that they may be damaged by people or dogs and is disrespectful to our i,vi kupuna. The consultant on that project was Archaeological Sen~ces Hawai'i, LLC ("ASH"), whose "archaeologist" did not have any qualifications and was operating under 
	I was involved witl1 tl1e of i~ kupuna disturbed by the Maui Lani Safeway project. I understood eight i½i kupuna had been disturbed and removed from the Maui Lani Safeway project. State Historic Preservation Division's ("SHPD") Hinano Rodrigues asked me to assist V\1th reinterrment of the burials. I asked him how much kapa and baskets I should prepare and he also stated be believed eight i½~ kupuna needed to be reinterred. However, ASH brought twenty-three 
	In 2018, Malnma Knknnihrn chnllcngccl grading pcrmils issued by the Maui Department of Public \1Vorks for lands also in tl1c Maui saodhills in order to protect burials there from improper disturbance. The Hawni'i supreme court recently accepted Malama Kakanilua's application for m·it of certiorari on l11is is~mc in Case No. SCWC19-0000107 on March 12, 2026. 
	Also in 2018, Malama Kakanilua and others petitioned the Board for declaratory orders against issuance of the archaeological services permit held by Archaeological Services Hawai'i, LLC, and subsequently engaged a contested case against the same. The Intermediate Court of Appeals upheld their challenges in Malama Kak.anilua v. BLNR. 155 Hawai'i 512, 567 P.3d 217(App. 2025}. 
	In 2019, Malama Kakanilua, 'With co-petitioners Pele Defense Fund and Ho'oponopono o Makena, intervened against Blackstone Real Estate's special management area permit to ex"Pand the Grand Wail ea Resort over the largest known burial ground in South Maui. This case rem.ams before the Maui Planning.Commission. 
	In 2022, Malama Kakanilua, 'With other groups, sued for improved environmental review, especially historic properties review, ofH2R, LLC's luxury residential project in South Maui I, and others from Ho'oponopono o Makena have participated in the H2R, LLC's ongoing development of a historic resources preservation plan for'the project, through providing input and attending multiple site visits with their cultural and archaeological consultants. DECLARANT FURTHER SAYETH NAUGHT DATED; Wailuku, Hawai'i March E, 
	I am a resident of Hawai'i and make this declaration based upon my personal knowledge, information and belief. 
	I am an officer of Petitioner HO'OPONOPONO O MAKENA, a nonprofit corporation, in the above-captioned proceeding. My address is 567 Kaulana Street, Kahului, Hawai'i 96732. 
	I am a lineal descendant of the ahupua'a of Paeahu and the moku of Honua'ula through Kauholanuimahu. Kauholanuimahu was a chief of Moku o Keawe who married a Chiefess named Neula whose family was from Honua'ula. To Kauholanuimahu is attributed the building of the loko i'a fishponds of Keone'o'io, 'Apualzehau Point, Paniaka and on Oneuli Beach. Kauholanuimahu is also credited with building tvvo heiau in Honua'ula -Oneuli and Onipa'a where an expansive grove of coconut trees grew. 
	I am recognized by the Maui Lana'i Islands Burial Council as a cultural descendant of iv,1 kupuna in the ahupua'a of Paeahu in the moku of Honua'ula on Maui. 
	Ho'oponopono o Makena's mission includes advocating for Kanaka Maoli traditional and customary righti, to protect burial sites (iv\1 kupuna) and historic properties. 
	Ho'oponopono o Makena, and co-petitioners Malama Kakanilua and Pelc Defense Fund, filed this petition for rulcmaking to propose rules that will better ensure protection 
	I am a resident of Hawai'i and make this declaration based upon my personal knowledge, information and belief. 
	I am the president of Petitioner PELE DEFENSE FUND, a nonprofit corporation, in the above-captioned proceeding. Pele Defense Fund's address is P.O. Box 4969, Hilo, Hawai'i 96720. 
	Pele Defense Fund was formed in 1985 by religious practitioners and lineal descendants of Pelehonuamea to protect her life force ,md realm, as well as the rights of Kanaka 
	Since that time, Pele Defense Fund and myself as its representative, have advocated 
	For instance, Pele Defense Fund has opposed the Hawai'i Geothermal Prqject, for 
	In the late 1980s, I worked ,,ith other Hawaiians to protect around 2,000 iv;i kupuna at Honokahua, Maui. 
	Pele Defense Fund's mission includes advocating for Kanal<.a Maoli traditional and customary rights to protect burial sites (iv;i kupuna) and historic properties. 
	The review steps, to be described in greater detail in the following sections, arc as follows; 
	Identification and inventory, to determine if historic properties are present in the project's area and, if so, to identify and document (inventory) them; 
	Evaluation of significance; 
	Effect (impact) determination; 
	Mitigation commitments, committing to acceptable forms of mitigation in order to properly handle or minimize impacts' to significant properties; 
	Detailed mitigation plan, scope of work to properly carry­out the general mitigation commitments; and 
	Vcrification of completion of detailed mitigation plan. 
	Documents for review steps one through four shall be submitted concurrently. 
	A receipt date will be stamped on all review clocumenL'> received by tl1e SHPD. 
	The SHPD shall send its written comments on each step's submittal to the agency within tl1c ,unotmt of time specified under each section of this chapter, or by a mutually agreed upon date. Copies of SHPD written comments will also be sent to any interested persons who have expressed concerns with the prqject by that point in tl1c process. If tl1e SHPD fails to send written comments within the set time, or by a mutually agreed upon date, then the SHPD is presumed to concur with the agency's submittal. 
	The review steps, to be described in greater detail in tl1e following sections, must include documented evidence of consultation with lineal or cultural descendants, or if none can be identified, with a kupuna iwi organization, where Native Hawaiian burial sites mav be affected. The review steps are as follows; 
	Identification and inventory, to determine if historic prope1ties arc present in the project's area and, if so, to identify and document (inventory) them; 
	Evaluation of significance; 
	Effect (impact) determination; 
	Mitigation commitrnenL5, committing to acceptable forms of mitigation in order to properly handle or minimize impacts' to significant properties; 
	Detailed mitigation plan, scope of work to properly carry-out the general mitigation commitments; and 
	Verification of completion of detailed mitigation plan. 
	Documents for review steps one through four shall be submitted concurrently. 
	A receipt date will be stamped on all review documents received by the SHPD. 
	The SHPD shall send iL5 written comments on each step's submittal to the agency witl1in the amount of time specified under each section of tl1is chapter, or by a mutually agreed upon date. Copies of SHPD ,vrittcn comments will also be sent to any interested persons who have expressed concerns with tl1e prqject by that point in the process. If the SHPD fails to send v,Titten comments within the set 
	The SHPD shall reconsider the findings under sections 13-275-5 (adequate identification and inventory procedures), 13-275-6 (sig11ificance evaluations), 13-275-7 (determination of effects), and 13-275-6 (mitigation), when new information is submitted by an interested party with a request for reconsideration. To be considered, the inquiry must address a specific problem in the findings with supportive new evidence presented. The agency conducting the project shall be promptly notified by tl1e SHPD of tl1e re
	If the SHPD conclusions identify an inaccurate significance evaluation, an inappropriate general mitigation commitment, or a flaw in the detailed mitigation plan, then tl1e SHPD and the agency undertaking the prqject shall attempt to reach agreement on how to correct tl1e problem. If agreement c,mnot be reached within ten working days, tl1e Hawaii historic places review board shall be asked for their advice. The review board shall provide their advice within tl1irty days after receiving a request. 
	The SHPD shall reconsider the findings under sections 13-275-5 (adequate identification and inventory procedures), 13-275-6 (significance evaluations), 13-275-7 (determination of effects), and 13275-6 (mitigation), when new information is submitted by an interested party witl1 a request for reconsideration. To be considered, the inquiry must address a specific problem in tl1e findings with supportive new evidence presented. The agency conducting the prqject shall be promptly notified by tl1e SHPD of the req
	If the SHPD conclusions identify an inaccurate significance evaluation or scope or significance of project effects, an inappropriate general mitigation commitment, or a flaw in tl1e detailed mitigation plan, then the SI-IPD and tl1e agency undertaking tl1e prqject shall attempt to reach agreement on how to correct the problem. If agreement cannot be reached within ten working days, tl1e Hawaii historic places review board shall be asked for their advice. The review board shall provide their advice within th
	Total number of archaeological sites found; 
	A map or maps locating all the archaeological properties found and, if practical, their boundaries, with at least one site location map being a portion of the relevant United States Geological Survey standard 1 :24,000 topographic map; 
	A table presenting the sites with their state number, formal type, and possible function listed; 
	If multiple archaeological sites within a major functional type (such as religious, burial, permanent habitation, and temporary habitation site types) are found, summaries of each type shall occur; 
	A re-evaluation of ideas on the history of land use in the almpua'a and the parcel; and 
	In cases where more than five sites are present within a ma_jor functional type, the summary of the functional type shall include: 
	A table which itemizes for each site and its relevant constituent structures the key variables used to determine the function (e.g., form, area); and 
	A map showing the distribution of the sites within that functional type. 
	The report shall contain information on the consultation process with individuals knowledgeable about the project area's history, if discussions with the SHPD, background research or public input indicate a need to consult with knowledgeable individuals. 
	The report shall contain a summary of the findings, to include, but not be restricted to: 
	Total number of archaeological sites found; 
	A map or maps locating all the archaeological properties found and, if practical, their boundaries, with at least one site location map being a portion of the relevant United States Geological Survey standard 1:24,000 topographic map; 
	A table presenting the sites with their state number, formal type, and possible function listed; 
	If multiple archaeological sites within a ma_jor functional type (such as religious, burial, permanent habita.tion, and temporary habitation site types) arc found, summaries of each type shall occur; 
	A re-evaluation of ideas on the history of land use in the almpua'a, the relevant moku, and the parcel; arul 
	In cases where more than five sites arc present within a major functional type, the summary of the functional type shall include: 
	A table which itemizes for each site and its relevant constituent structures the key variables used to determine the function (e.g., form, area); and 
	A map showing the distribution of the sites within that functional type. 
	Anv prior disturbance of burial sites or finding of human skeletal remains during previous land disturbances must be described, including whether such disturbance or finding resulted in full recovery of all human skeletal remains in the area. The report shall describe, quantitativelv and qualitativelv, the likelihood of encountering disturbed human skeletal remains in project areas. 
	The report shall contain information on the consulta.tion process with individuals and groups knowledgeable about the project area's history, if discussions with the SHPD, background research or public input indicate a need to consult with knowledgeable individuals. 
	Information shall include: 
	Archaeological monitoring undertaken in response to SHPD requirements or recommendations shall be based on a written plan, which specifies: 
	What kinds of archaeological remains or historic properties are anticipated or require protection; 
	Where in the project area these properties ;cU"e known to be or anticipated to be located; 
	N ceded fieldwork to protect or document lmown or anticipated historic properties, which may include, but not be limited to, profile documentation of stratigraphy, drawings, photographs, lithic sourcing, and excavation of exposed features; 
	A provision that the archaeologist conducting the monitoring has been given the authority to halt ground disturbing activities in the immediate area of a find, in order to cany out the plan. Project activities can shift to other areas in such a case; 
	A coordination meeting with any construction team and the archaeologist, so the construction team is aware of the plan; 
	Any laboratory work expected to be done; 
	Report preparation; and 
	Archiving of any collections. 
	This plan shall be reviewed and approved by the SHPD prior to the monitoring project, unless otherwise agreed to by 
	Archaeological monitoring undertaken in response to SHPD requirements or recommendations shall be based on a written plan, which specifics: 
	What kinds of archaeological remains or historic properties arc anticipated or require protection, including the likelihood of encountering previouslv disturbed burial sites and human skeletal remains and the reasons this likelihood exists; 
	Where in the pn~ject area these properties are known to be or anticipated to be located; 
	Needed fieldwork to protect or document known or anticipated historic properties, which may include, but not be limited to, profile documentation of stratigraphy, drawings, photographs, lithic sourcing, and excavation of exposed features; 
	A provision that the ;cU"chaeologist conducting the monitoring has been given the authority to halt ground disturbing activities in the immediate area of a find, in order to carry out the plan. Prqject activities can shift to other areas in such a case; 
	A coordination meeting with any construction team and the archaeologist, so the construction te;cun is aware of the plan; 
	Any laboratory work expected to be done; 
	Report preparation and timclv submission for review bv SHPD; and 
	Archiving of any collections.; 
	A description of qualifications of monitoring-archaeologist(s) to idcntifv cultural deposits, human skeletal remains, and archaeological strata; and, 
	A detailed contingcncv plan for redesigning the project to be implemented should the SHPD or Burial Council recommend preservation in place for anv burial sites and associated burial goods encountered during ground disturbance. 
	This plan shall be reviewed and approved by the SHPD prior to the monitoring pn~ject, unless othcnvisc agreed to by SHPD. 
	If monitoring is proposed in response to the inadvertent discovery of human skeletal remains, a written monitoring plan may not be required. 
	A graduate degree from an accredited institution in archaeology, or antl1ropology, witl1 a specialization in archaeology, or an equivalent field; 
	At least one year of cumulative archaeological experience in Hawaii or tl1e Pacific; 
	At least four months of supervised archaeological field and analytic experience in Hawaii; 
	At least one year of archaeological research, administration, or management at a supervisory level with at least four months of field experience; 
	A demonstrated ability to carry research to completion, as shown by completed theses, publications, and manuscripts; ,md 
	A demonstrated knowledge of historic preservation laws, mies, and guidelines. 
	A graduate degree from an accredited institution in archaeology, or anthropology, with a specialization in archaeology, or an equivalent field; 
	At least eB:e five yearl! of cumulative archaeological experience in Hawaii or the Pacific; 
	At least foar months two vears of supervised archaeological field and analytic experience in Hawaii; 
	At least one year two vears of archaeological research, administration, or management at a supervisory level with at least four montl1s of field experience; 
	A demonstrated ability to carry research to completion, as shown by completed theses, publications, and manuscripts; and 
	A demonstrated knowledge of historic preservation laws, rules, and guidelines. 
	All projects for which the archaeologist served as a principal investigator must have completed and submitted monitoring reports pursuant to HAR§ 13-279-5, where such reports ,u-e required as part of 
	No archaeological finns, independent individuals, agencies or organizations shall perform any alteration to historic properties in the state of Hawaii until an annual permit is first obtained from the department. Permits shall only be issued to archaeological consulting firms, museums, universities, agencies, nonprofit institutions, or scholars who have on staff at least one principal investigator who meets the minimal professional standards for archaeologists as provided in chapter 13-281. 
	Each permit shall be valid only for the calendar ye,u· for which it is issued, regardless of when it is issued in the calendar year. 
	The archaeological permit application shall include: 
	The name, address, and phone number of the applicant; and 
	The name and professional resume of each principal investigator to be covered by the permit. 
	A pennit shall be issued to an applicant within ten working days of receipt of a complete application. If an application is not complete, the SHPD shall notify the applicant by letter within ten working days of receipt of the application specifying what information is missing. 
	In the event a principal investigator leaves a firm, museum, university, or non-profit institution, or a new principal investigator is employed or gains qualifications, the SHPD shall be notified in writing, with any necessa1y resumes attached. 
	No archaeological firms, independent individuals, agencies or organizations shall perform any alteration to historic properties in the state of Hawaii until an annual permit is first obta.ined from the department. Permits shall only be issued to archaeological consulting firms, museums, universities, agencies, nonprofit institutions, or scholars who have on staff at least one principal investigator who meets the minimal professional standards for archaeologists as provided in chapter 13-281. 
	Each permit shall be valid only for the calendar year for which it is issued, regardless of when it is issued in the calendar year. 
	The archaeological permit application shall include: 
	The name, address, and phone number of the applicant; and 
	The name and professional resume of each principal investigator to be covered by the permit. 
	All report'> for field work conducted in any prior vear as set forth in subsection (f). 
	A permit shall be issued to an applicant within ten working days of receipt of a complete application. If an application is not complete, the SHPD shall notify the applicant by letter within ten working days of receipt of the application specifying what information is m1ssmg. 
	In the event a principal investigator leaves a firm, museum, university, or non-profit institution, or a new principal investigator is employed or 
	The pcrmittcc shall hold the State of Hawaii harmless from and 
	The permittee shall comply with all applicable statutes, ordinances, against any loss, liability, claim or demand for property damage, 
	Post a notice of council meeting agenda with the Lieutenant Governor's office; 
	Make necessary arrangements to reserve a place for council meetings and assist in arranging site inspections; 
	Record and transcribe minutes of council meetings; 
	Acquire and verify all information necessary for a council determination of burial treatment and ref er the matter to the council for determination; 
	Submit to the applicant in writing the council's determination and any recommendations accepted by the department; 
	Generate correspondence on behalf of the council to implement the applicable provisions of chapter 6E, HRS, and this chapter; 
	Provide information to the council on any matters relating to appropriate management, treatment, and protection of Native Hawaiian burial sites and on any other matters relating to Native Hawaiim1 burial sites; and 
	Conduct any other administrative acts as deemed necessary. 
	Post a notice of council meeting agenda with the Lieutenant Governor's office; 
	Make necessary arrangements to reserve a place for council meetings m1d assist in arranging site inspections; 
	Record and transcribe minutes of council meetings; 
	Acquire and verify all information necessary for a council determination of burial treatment and refer the matter to the council for determination; 
	Submit to the applicant in writing the council's determination and any recommendations accepted by the department; 
	Generate correspondence on behalf of the council to implement the applicable provisions of chapter 6E, HRS, and this chapter; 
	Provide information to the council on any matters relating to appropriate management, treatment, and protection of Native Hawaiian burial sites and on any other matters relating to Native Hawaiian burial sites; ttHEl 
	Conduct any other administrative acts as deemed necessmy; 
	Coordinate between the department and the Council's delegate, where applicable, to ensure timelv completion~oL1dministratiye tasks. 
	The name of the deceased individual; 
	Family genealogy; 
	Birth certificates; 
	Death certificates; 
	Obituaries; 
	Marriage certificates; 
	Probate records; 
	Church records; 
	Census records; 
	Tax records; 
	Land conveyance documents including, but not limited to, deeds and land commission awards; 
	Oral family history; or 
	Any other applicable information or records that help establish a lineal connection between the claimant and the human skeletal remains. 
	The department shall review all submitted information and assess whether direct or collateral genealogical connections can be demonstrated between the claimant and certain human skeletal remains. 
	The department shall obtain a written statement from the claimant concerning the confidentiality of any information submitted. No information shall be duplicated by the: department without prior written consent. 
	In order to establish lineal or cultural descent to human skeletal remains, a person shall submit a claim to the department or a delegate of the Council together with any of the following information: 
	The name of the deceased individual; 
	Family genealogy; 
	Birth certificates; 
	Death certificates; 
	Obituaries; 
	Marriage certificates; 
	Probate records; 
	Church records; 
	Census records; 
	Tax records; 
	Land conveyance documents including, but not limited to, deeds and land commission awards; 
	Oral family history; or 
	Any other applicable informatiou or records that help establish a lineal connection between the claimant and the human skeletal remains. 
	The department or a delegate of the Council shall provide written confirmation within five (5) working davs of receiving any of the information in subsection (a) and shall review all submitted information and assess whether direct or collateral genealogical connections can be demonstrated between the claimant and certain human skeletal re1nams. 
	The department or a delegate of the Council shall obtain a written statement from the claimant concerning the confidentiality of any information submitted. No information shall be duplicated by the department without prior written consent. 
	Where possible, the department shall compare submitted information with records found at appropriate repositories including: 
	State archives; 
	State bureau of conveyances; 
	Office of health status monitoring, department of health; 
	Family History Centers of the Church ofJesus Christ of L1.tter-Day Saints; or 
	The departl(nent shall have no longer than thirty days from ri~·t of a written claim to review and assess the· inform • 1 submitted. Upon completion, the department shall r · 1 all information, unless the clai1mmt indicates other-q;~ 
	Wi~regdrd to Native Hawaiian skeletal remains, the ~r1t shc1ll provide the council with a written of tl 1e information submitted and a 
	Where possible, the departinent or a delegate of the Council shall compare submitted information with records found at appropriate repositories including: 
	State archives; 
	State bureau of conveyances; 
	Office of health status monitoring, dqxu-tment of health; 
	Family History Centers of the Church ofJesus Christ of L1.tter-Day Saints; or 
	Any other appropriate repository or source. 
	The department or a delegate of the Council shall have no longer than thirty days from receipt of a written claim to review and assess the information submitted. Upon completion, the department or a delegate of the Council shall return all information, unless the claimant indicates otherwise. 
	With reg-ctrd to Native Hawaiian skeletal remains, the department or a delegate of the Council shall provide the council with a written assessment of the information submitted and a recommendation regarding recognition of the claimant as a knovm lineal descendant within a reasonable time, not to exceed 30 davs, after submission of a claim. It shall be the decision of the council to recognize the claimant as a known lineal descendant. The council shall give preference for proper treatinent of previously iden
	\iVith regard to non Native Hawaiian skeletal remains, the department or a delegate of the Council shall provide the claimant with a wi~tten assessment of the information submitted. It shall be the decision of the department to recognize a non Native Hawaiian claimant as a known lineal descendant. Hanai, or adopted descendants, mav be recognized through documentation of their hanai process, including the date of hanai, and testimonv from familv members. The department or a delegate of the Coun:::il shall gi
	When located in areas witl1 a concentration of skeletal remams; 
	Pre-contact or historic period burial sites associated with important individuals and event-; as recommended by the council following consultation witl1 known lineal or cultural descendants, appropriate Hawaiian organizations, knowledgeable individuals, or any other appropriate source of information; 
	When located in areas within a context of historic properties, as defined by section 6E-2, HRS; 
	Where known lineal descendants request preservation in place; or 
	Where the landowner agrees to preservation in place. 
	When determining whether to preserve in place or relocate Native Hawaiian burial sites, the councils and tl1e department where appropriate, shall give due consideration to tl1e following: 
	The cultural appropriateness of tl1e proposal to preserve in place or relocate; 
	Any possible h<u-m to tl1e Native Hawaiian skeletal remains if the burial site is left in place; 
	The request of known lineal or cultural descendants to relocate; and 
	Any reason presented by the applicant to relocate. 
	,iVhen located in areas witl1 a concentration of skeletal remains; 
	Pre-contact or historic period burial sites associated with important individuals and events as recommended by tl1e council following consultation witl1 known lineal or cultural descendants, appropriate Hawaiian organizations, knowledgeable individuals, or any other appropriate source of information; 
	When located in areas within a context of historic properties, as defined by section 6E-2, HRS; 
	,,Vhere known lineal descendants request preservation in place; or 
	Where the landowner agrees to preservation in place. 
	When determining whether to preserve in place or relocate Native Hawaiian burial sites, the councils and tl1e department where appropriate, shall give due consideration to the following: 
	The cultural appropriateness of tl1e proposal to preserve in place or relocate; 
	Any possible harm to tl1e Native Hawaiian skeletal remains if tl1e burial site is left in place; 
	The request of known lineal or cultural descendants to relocate; and 
	Any reason presented by the applicant to relocate. 
	In all cases under subsections (a) and (b), where landowners, known lineal or cultural descendants, appropriate Hawaiian organizations, knowledgeable individuals, or anv other appropriate source of information disagree on whetl1er to preserve in place or relocate Native Hawaiian burial sites, the council shall prepare written factual findings 
	Where human skeletal remains are reasonably believed to be Native Hawaiian following an evaluation pursuant to section 13-300-31, the department shall determine whether to preserve in place or relocate, following consideration and application of the criteria stated in section 13-300-36 and in consultation with appropriate council members, the landovvner, and any known lineal or cultural descendants. [ .... l 
	Reburial shall be based on commonly accepted cultural practices as routinely recorded by the department. Additional requests by lineal or cultural descendants beyond commonly accepted cultural practices, deemed specific or special by the department following consultation with the appropriate council or ethnic organization, may be 




