
 

STATE OF HAWAIʻI 
DEPARTMENT OF LAND AND NATURAL RESOURCES 
OFFICE OF CONSERVATION AND COASTAL LANDS 

Honolulu, Hawaiʻi 
  

April 10, 2026 
Board of Land and  
Natural Resources 
State of Hawaiʻi 
Honolulu, Hawaiʻi  
 
Regarding: Request for Approval of Proposed Settlement Agreement in Conservation 

District Contested Case OA 24-05, relating to a fence at the Marconi Point 
Condominiums at the property identified by Tax Map Key No. (1) 5-6-003:053.  

 
 The Board may go into Executive Session pursuant to Section 92-5(a)(4) Hawaiʻi 

Revised Statutes, in order to consult with its attorney on questions and issues 
pertaining to the Board’s powers, duties, privileges, immunities, and liabilities. 

   

Attachment: Proposed Settlement Agreement  
 
Appendix: Text Summary of Attachment   

Background 
The parties of the above-listed contested case request to be placed on a Board of Land and Natural 
Resources’ agenda for its review, approval or non-approval, and execution of the attached 
proposed settlement agreement. 
On April 26, 2024, as agenda item K-1, the Department of Land and Natural Resources’ Office of 
Conservation and Coastal Lands (“OCCL”) requested that the Board of Land and Natural 
Resources (“Board”) impose administrative fines and other penalties against the Association of 
the Unit Owners of Marconi Point Condominium (“Petitioner”) related to an unauthorized boundary 
fence on its property, among other alleged violations on the same property. Petitioner’s legal 
counsel requested a contested case hearing on their behalf at the meeting and followed up with a 
written petition. https://dlnr.hawaii.gov/wp-content/uploads/2024/04/K-1.pdf.  
On July 12, 2024, OCCL requested that the Board approve the appointment and selection of a 
hearing officer to conduct all hearings for the above-described alleged violations. 
https://dlnr.hawaii.gov/wp-content/uploads/2024/07/K-3.pdf.  
Agenda Item K-1 at the April 26, 2024, meeting had several violations outlined therein. The 
remaining violations have either been settled by this Board or are in the process of the contested 

https://dlnr.hawaii.gov/wp-content/uploads/2024/04/K-1.pdf
https://dlnr.hawaii.gov/wp-content/uploads/2024/07/K-3.pdf


case hearing1.  For ease of understanding, I outlined the relevant provisions of the attached 
submittal in red boxes that are applicable to the instant submittal2. 
OCCL and the Petitioners reached a proposed settlement agreement in lieu of the hearing and now 
this Board’s approval of the settlement agreement. 

Recommendation 
1. That the Board approve the proposed Settlement Agreement by and between Association 

of Unit Owners of Marconi Point Condominium, a Hawaiʻi nonprofit corporation, and the 
State of Hawaiʻi, Department of Land and Natural Resource, by and through it’s Office of 
Conservation and Coastal Lands.  

 
Respectfully submitted,  
 
 
Michael Cain, Administrator  
Office of Conservation and Coastal Lands  

 
 
 
Approved for submittal:  
 
 
Ryan K.P. Kanaka‘ole, Acting Chairperson  
Board of Land and Natural Resource 
 

 
 

1 The Board settled the violations relating to Ms. Kan’s property on Unit 1 of the Marconi Point Condominiums on July 
12, 2024 and the unauthorized fences on Unit 1 have been removed. The remaining violations relating to alleged 
unauthorized land uses in the Conservation District and the take of the endangered Hawaiian yellow-faced bee against 
LKG HI Properties, LLC, Greystone HI Investments, LLC, Sushil Garg, and Benjamin Lessary are being adjudicated in a 
contested case hearing. 
2 Some photograph exhibits that are irrelevant to the instant settlement have been deleted to reduce the size of the 
Board packet 

https://stateofhawaii.na1.adobesign.com/verifier?tx=CBJCHBCAABAAZEqAcEbNkmm9zeipekDstA8SBBAw9FQ9
https://stateofhawaii.na1.adobesign.com/verifier?tx=CBJCHBCAABAAZEqAcEbNkmm9zeipekDstA8SBBAw9FQ9


 

Attachment: Proposed Settlement Agreement 
 
In accordance with accessibility requirements, a text summary of this document has been 
prepared and is provided in Appendix A. 



 
 
 

JOSH GREEN, M.D. 
GOVERNOR 

  
 

STATE OF HAWAII 
DEPARTMENT OF THE ATTORNEY GENERAL 

Ka ʻOihana O Ka Loio Kuhina 
425 QUEEN STREET 

HONOLULU, HAWAII 96813 
(808) 586-1500 

 

 
 
 

ANNE E. LOPEZ 
ATTORNEY GENERAL 

 
 

MATTHEW S. DVONCH 
FIRST DEPUTY ATTORNEY GENERAL 

 
 
 
 
 
 

 
Re: Conservation District Contested Case OA 24-05, relating to a fence at the 

Marconi Point Condominiums 
 
Dear Acting Chairperson and Members of the Board of Land and Natural Resources,  
 
 The parties of the above-listed contested case request to be placed on a Board of Land 
and Natural Resources’ agenda for its review, approval or non-approval, and execution of the 
attached proposed settlement agreement.  

On April 26, 2024, as agenda item K-1, the Department of Land and Natural Resources’ 
Office of Conservation and Coastal Lands (“OCCL”) requested that the Board of Land and 
Natural Resources (“Board”) impose administrative fines and other penalties against the 
Association of the Unit Owners of Marconi Point Condominium (“Petitioner”) related to an 
unauthorized boundary fence on its property, among other alleged violations on the same 
property.  Petitioner’s legal counsel requested a contested case hearing on their behalf at the 
meeting and followed up with a written petition.     
 On July 12, 2024, OCCL requested that the Board approve the appointment and selection 
of a hearing officer to conduct all hearings for the above-described alleged violations.  
 Agenda Item K-1 at the April 26, 2024, meeting had several violations outlined therein.  
The remaining violations have either been settled by this Board or are in the process of the 
contested case hearing.1  For ease of understanding, I outlined the relevant provisions of the 
attached submittal in red boxes that are applicable to the instant submittal.2  
 OCCL and Petitioner reached a proposed settlement agreement in lieu of the hearing and 
now this Board’s approval of the settlement agreement.  
 If this matter is placed on a Board agenda, counsel for both OCCL and the Petitioner will 
be present to answer any questions the Board members may have.  
 
       Respectfully, 
 
       ______________________ 
       Danica L. Patel 
       Deputy Attorney General 
 
       Attorney for the Department of Land  

and Natural Resources, Office of 
Conservation and Coastal Lands   

 
1 The Board settled the violations relating to Ms. Kan’s property on Unit 1 of the Marconi Point Condominiums on 
July 12, 2024 and the unauthorized fences on Unit 1 have been removed.  The remaining violations relating to 
alleged unauthorized land uses in the Conservation District and the take of the endangered Hawaiian yellow-faced 
bee against LKG HI Properties, LLC, Greystone HI Investments, LLC, Sushil Garg, and Benjamin Lessary are being 
adjudicated in a contested case hearing. 
2 I deleted some photograph exhibits that are irrelevant to the instant settlement to reduce the size of the Board 
packet.  



SETTLEMENT AGREEMENT 

 

This Settlement Agreement (”Agreement”) is made and entered into this _________ day of 
__________, 2026 (“Effective Date”), by and between ASSOCIATION OF UNIT OWNERS OF 
MARCONI POINT CONDOMONIUM (“Association”), a Hawaii nonprofit corporation, and the 
STATE OF HAWAII, DEPARTMENT OF LAND AND NATURAL RESOURCES (“DLNR”), 
by and through its Office of Conservation and Coastal Lands (“OCCL”). The Association and 
DLNR are collectively referred to herein as the “Parties” and individually as a “Party”.  
 
 This Agreement is subject to the approval of the Board of Land and Natural Resources 
(“BLNR” or the “Board”) and if not so agreed to by the Board, shall be deemed void. 
 

BACKGROUND 

A. DLNR initiated the actions DLNR File Nos. OA-24-05 and OA-24-06 (“Enforcement 
Actions”) regarding an alleged unauthorized boundary fence (“Boundary Fence”) 
constructed within the State Conservation District at the property identified by Tax Map 
Key No. (1)  5-6-003:053 (the “Property”) at a Board of Land and Natural Resources 
meeting on April 26, 2024;  
 

B. The Association manages and maintains the shared common elements of the Property;  
 

C. The Boundary Fence exists on a common element of the Property at the boundary 
between the Property and a property identified by Tax Map Key No. (1) 5-6-003:54; 

 
D. DLNR alleges that the Boundary Fence was extended from its original end location 

through the Conservation District to approximately the boundary between the sandy 
beach and the Property; 

 
E. On April 26, 2024, at the Board of Land and Natural Resources’ meeting, the Association, 

by and through its counsel, requested a contested case hearing on the Enforcement 
Action, pursuant to Hawaii Revised Statutes Chapter 91; and 
 

F. The Association and DLNR seek to settle this matter and wish to avoid further burden, 
expense, and inconvenience of further proceedings.  
 

Accordingly, the Parties agree as follows:  

AGREEMENT 

1. Settlement Terms. 
a. The Association shall remove the portion of the Boundary Fence that was 

extended through the Conservation District.  The Parties agree that the end of the 
Boundary Fence should be where the Conservation District Boundary is within 
the Property. 
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b. The Association and OCCL shall work in good faith to determine where the 

Conservation District Boundary is within the Property, with reference to the 
September 20, 1971 Land Use Commission decision and where the shoreline, as 
defined in HRS Chapter 205A, currently exists.  

 
c. The Association will bear all costs for removal of the portion of the Boundary 

Fence.  
 

d. The Association agrees to provide OCCL with copies of:  
i. Receipts for the work conducted to remove the portion of the Boundary 

Fence through the Conservation District; 
ii. Information on where the materials were disposed of or reused. 

 
e. The Association agrees to consult with OCCL and the United States Fish and 

Wildlife (“USFWS”) to determine a time and manner for removing the portion of 
the Boundary Fence through the Conservation District that will not adversely 
affect the Laysan albatross that nest in the area and any other species that may be 
identified as potentially impacted by this action by OCCL or the USFWS. 
 

f. The DLNR agrees to waive all fines sought in the Enforcement Action against the 
Association, and any other potentially liable parties, for the Boundary Fence 
violation. 

 
g. The Association waives its right to a contested case hearing regarding the 

Enforcement Actions and all allegations against it contained in the Enforcement 
Actions.  
 

h. Each side is to bear their own attorneys’ fees and costs.  
 

i. The DLNR will close the Enforcement Actions, as they relate to the Association, 
upon confirmation that the portion of the Boundary Fence extending through the 
Conservation District has been removed and it has been provided with the 
documentation in paragraph 1.d. The DLNR will provide the Association with 
written confirmation that the Enforcement Actions, as it relates to the Association, 
have been closed and that there are no further pending violations in the 
Enforcement Actions that implicate the Association. 
 

2. Contested Case Proceedings. The Parties agree to execute this Agreement in lieu of a 
HRS Chapter 91 contested case proceeding for the Enforcement Actions. The 
Associations’ request for a contested case hearing at the April 26, 2024, Board meeting 
and written petition are deemed withdrawn.  
By executing this agreement, the Association waives its right to a contested case or any 
other means to contest the Enforcement Action and no further contested case hearing will 
be provided to the Association should they not comply with the terms of this Agreement. 
In the event that this Agreement is not effectuated, the contested case proceedings shall 
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proceed as if this Agreement had not been made.  In such an event, the Agreement shall 
not be presented as evidence by either Party or considered by any tribunal in any current 
or future administrative or court proceeding related to this matter.  
 

3. Agreement Not Binding Until Duly Approved by the Board. This Agreement shall not be 
binding on any Party unless and until it is approved by the Board.  In the event the 
Agreement is not approved by the Board, this Agreement and all related discussions, 
communications, and documents exchanged shall be subject to Rule 408 of the Hawai‘i 
Rules of Evidence.  If this Agreement is not approved by the Board, then all admissions 
and statements herein are withdrawn, and they shall have no legal import and are not 
binding on the Parties.  
 

4. No Admission of Fault, Liability, or Guilt. This Agreement shall not be construed or 
considered as an admission of any fact, event, circumstance, fault, liability, guilt, or 
obligation, unless and to the extent expressly provided in this Agreement. 
 

5. No Reliance. The Parties represent and warrant that they have access to adequate 
information regarding the terms of this Agreement, the scope and effect of the releases set 
forth herein, and all other matters encompassed by this Agreement necessary to make an 
informed, knowledgeable, and independent decision regarding this Agreement. The 
Parties represent and warrant that they have had an opportunity to obtain legal advice 
from the attorney of their choice, that they have read the terms of this Agreement and that 
they fully understand the terms of this Agreement. The Parties further acknowledge and 
represent that they have not relied on the inducements, promises, representations, or 
statement of fact or opinion made by any party, person or entity. 

 
6. Entire Agreement. This Agreement contains the entire agreement of the Parties about the 

subject matter hereof. Prior negotiations related to this agreement and drafts of this 
agreement will not be considered in interpreting this Agreement and are merged herein. 
 

7.  Amendments. This Agreement may not be altered, amended, modified, or otherwise 
changed, in any respect whatsoever, except by a writing duly executed by all the Parties 
to this Agreement. Each Party hereby acknowledges and agrees that it will make no claim 
at any time that this Agreement has been orally altered or modified in any respect 
whatsoever. 

 
8. Binding on Successors and Related Entities. This Agreement will inure to the benefit of, 

and will be binding upon, each of the Parties for each, and all predecessors, successors, 
and assigns, and upon all persons or entities claiming by, through, or under any Party. 

 
9. Cooperation. The Parties agree to fully cooperate with one another to carry out this 

Agreement, including executing any further documents or taking further steps that any 
other Party may reasonably request in connection with the same. 
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10. No Party Deemed Drafter. The Parties agree that no Party to this Agreement will be 
claimed or deemed to be the drafter of this Agreement should any dispute arise over its 
interpretation. 

 
11. Authority. By signing this Agreement, the Parties warrant and represent that this 

Agreement has been validly authorized and constitutes a legally binding and enforceable 
obligation for them. 

 
12. Electronic Signatures. This Agreement may be executed in counterparts. Duplicate, 

unexecuted pages may be discarded, and the remaining pages assembled as one 
instrument. Electronically transmitted signatures (e.g., by email or facsimile) shall be 
effective for all purposes. 

 
13. Severability. Should any provision of this Agreement be declared or be determined by 

any court to be illegal or invalid, the validity of the remaining parts, terms, or provisions 
will not be affected thereby, and the illegal or invalid part, term, or provision will be 
deemed not to be a part of this Agreement. 

 
14. Fees. Each Party shall bear its own costs related to this Agreement, including but not 

limited to attorney’s fees, filing fees, realty fees, due diligence costs, and title reports. The 
Parties agree to not seek attorney’s fees and costs arising from this Agreement. 

 
15. Governing Law; Jurisdiction; Venue. This Agreement shall be construed in accordance 

with the laws of the State of Hawai‘i. The Circuit Court of the First Circuit shall have 
jurisdiction over the Parties for the purpose of enforcing or interpreting the terms of this 
Agreement.  In the event that the Association fail to remove the portion of the Boundary 
Fence from the Conservation District, OCCL will promptly initiate an action in the 
Circuit Court of the First Circuit, State of Hawai‘i, to enforce the terms of this 
Agreement.    

 
16. Headings. The headings in this Agreement are for convenience only and in no way limit, 

alter, or affect the matters in this Agreement or the paragraphs captioned. 
 

To evidence the Parties’ agreement to this Agreement, each Party has executed it and 
delivered it effective as of the date indicated under that Party’s signature. 
 

 

 

 

Signature Pages Follow 

// 
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Approved by the Board of Land and  
Natural Resources on  
__________, 2026. 
 
 
 
APPROVED AS TO FORM: 
 
 
 
_______________________ 
DANICA L. PATEL 
Deputy Attorney General 
Attorney for DLNR  
 
Dated: _________________ 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
Signatures continued on next page 

STATE OF HAWAII 
 
By: _____________________________ 
RYAN K.P. KANAKA‘OLE 
       Acting Chairperson 
       Board of Land and Natural Resources 
Dated: __________________________ 
 
 
By: _____________________________ 
       RILEY SMITH 
      Hawai‘i Island Member 
Dated: __________________________ 
 
 
By: _____________________________ 
       JAMES CARPIO 
       Member 
Dated: __________________________ 
 
 
By: _____________________________ 
       KAREN ONO 
       Member 
Dated: __________________________ 
 
 
By: _____________________________ 
       WESLEY KAIWI YOON 
       Member 
Dated: __________________________ 
 
 
By: _____________________________ 
       DENISE ISERI-MATSUBARA 
       Member 
Dated: __________________________ 
 
By: _____________________________ 
       CALVIN YOUNG 
       Member 
Dated: __________________________ 
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THE ASSOCIATION OF UNIT 
OWNERS OF MARCONI POINT 
CONDOMINIUMS 
 
________________________________ 
By_____________________________ 
 
Its_____________________________ 
 
Dated:__________________________ 

 
 
 
 
 
 
APPROVED AS TO FORM: 
 
________________________________ 
H. MAXWELL KOPPER 
Attorney for The Association of Unit Owners of 
Marconi Point Condominiums 
 
Dated: __________________________ 
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Acknowledgement:  
Board of Land and Natural Resources’ Consideration of Settlement Agreement 

Petitioner ____________________________________________________________ , by 

and through their undersigned counsel, acknowledges that: (a) approval of this Settlement 

Agreement requires consideration and action by the Board of Land and Natural Resources 

(Board); (b) if this Agreement is not approved, the Board shall adjudicate a contested case 

hearing pursuant to chapter 91, HRS and Subchapter 5 of Title 13 of the Hawaii Administrative 

Rules; and (c) the Board’s review of this Settlement Agreement is a conducted pursuant to its 

role as the executive board of the Department of Land and Natural Resources.  

If the Board considers this Settlement Agreement at its publicly noticed meeting, this 

Settlement Agreement shall be contained in a board packet distributed to the Board members 

before a meeting for use at that meeting. Materials in the board packet shall be made available 

for public inspection pursuant to HRS § 92-7.5. 

Petitioner understands that if the Board does not accept this Settlement Agreement, 

Petitioner may proceed with a contested case hearing before the Board pursuant to HAR § 13-1-

128. Petitioner understands the Board shall adjudicate the contested case hearing. The Board

shall render its findings of fact, conclusions of law, and decision and order, which may sustain

any allegations of violations and/or impose any penalties for the alleged violations.

____________________ 

Deputy Attorney General 
Attorney for Department of Land 
and Natural Resources 

Dated: ___________________ 

_/s/H. Maxwell Kopper______ 

Attorney for Petitioner 

Dated: _3/6/26_____________ 

Association of Unit Owners of Marconi Point Condominium

Danica L. Patel H. Maxwell Kopper

2/26/26



APPENDIX: TEXT SUMMARY OF ATTACHMENT 

Appendix: Text Summary of Attachment 
 
This text summary has been prepared solely for accessibility purposes to facilitate general 
understanding of the referenced document. It does not constitute the official record, is not 
intended to be a complete or verbatim reproduction, and may omit, condense, or paraphrase 
content. This summary has no legal force or effect and shall not be relied upon for legal, regulatory, 
or evidentiary purposes. In the event of any inconsistency or conflict, the original document, as 
maintained by the issuing authority, shall control and be deemed the authoritative source. 

 
Summary of Proposed Settlement – Marconi Point Condominium Fence Case 
This document is a Board of Land and Natural Resources (BLNR) enforcement and settlement 
packet regarding unauthorized land uses within the Conservation District at the Marconi Point 
Condominium property in Kahuku, Oʻahu. 

 

Background and Violations 
The Department of Land and Natural Resources (DLNR), through the Office of Conservation and 
Coastal Lands (OCCL), investigated activities at the property and found multiple unauthorized 
actions within the Conservation District, including: 

• Vegetation clearing and land disturbance across approximately two acres  

• Removal of over 100 trees (including native and invasive species)  

• Mulch spreading using cleared vegetation  

• Installation of unauthorized fence lines, including a boundary fence extending toward the 
shoreline  

Field inspections (described in the report and shown in exhibits) documented: 

• Heavy equipment use and large-scale clearing (pages 3–4)  

• Disturbance of shoreline ecosystems and habitats, including potential impacts to 
endangered species such as the Hawaiian yellow-faced bee and Laysan albatross (pages 
3, 5, 10–11)  

• Fence structures located within the Conservation District and near the shoreline (pages 5, 
19; photo exhibits pages 47–51)  

The area is within the Conservation District, including both General and Resource subzones, where 
land uses are highly regulated and require permits. 

 

Legal Findings 
OCCL concluded that multiple parties (including property managers and owners) conducted or 
allowed unauthorized land uses, including: 

• Clearing vegetation and removing trees without permits  



• Disturbing State land and shoreline areas  
• Constructing fences within the Conservation District without approval  
• Causing environmental harm to coastal ecosystems  

The report emphasizes that: 

• Shoreline vegetation plays a critical role in erosion control and habitat protection  

• Unauthorized activities caused significant ecological damage, including harm to native 
species and dune systems (pages 10–11, 18)  

 

Original Enforcement Recommendations 
DLNR staff recommended substantial administrative fines and corrective actions, including: 

• Fines totaling hundreds of thousands of dollars for tree removal, land clearing, mulch 
spreading, and unauthorized fencing  

• Additional penalties for impacts to State land and natural resources  

• Requirements to:  
o Remove unauthorized fences  
o Restore the Conservation District land  
o Provide plans for remediation and shoreline recovery  

• Daily penalties for noncompliance (pages 13–15)  

 

Settlement Agreement  
Instead of proceeding with a contested case hearing, the Association of Unit Owners of Marconi 
Point Condominium and DLNR reached a proposed settlement. 
Main terms: 

• The Association must:  
o Remove the portion of the boundary fence located within the Conservation District  
o Work with DLNR to determine the correct boundary location  
o Cover all removal costs and provide documentation of the work  
o Coordinate removal to avoid impacts to protected wildlife  

• In exchange:  
o DLNR agrees to waive all fines related to the boundary fence violation  
o The enforcement case against the Association (for the fence issue) will be closed 

upon compliance  

• The Association:  
o Waives its right to a contested case hearing  
o Agrees not to challenge the enforcement action 
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