
 

STATE OF HAWAIʻI 
DEPARTMENT OF LAND AND NATURAL RESOURCES 
OFFICE OF CONSERVATION AND COASTAL LANDS 

Honolulu, Hawaiʻi 
  

April 10, 2026 
Board of Land and  
Natural Resources 
State of Hawaiʻi 
Honolulu, Hawaiʻi  
 
Regarding: Request for Approval of Proposed Settlement Agreement in Conservation 

District Contested Case OA 24-01, relating to 59-181 Ke-Nui LLC and Eric and 
Moniza Freeman and alleged violations on State land located makai of 59-181 D 
Ke Nui Road, Tax Map Key No. (1) 5-9-002:034.  

 
 The Board may go into Executive Session pursuant to Section 92-5(a)(4) Hawaiʻi 

Revised Statutes, in order to consult with its attorney on questions and issues 
pertaining to the Board’s powers, duties, privileges, immunities, and liabilities. 

   

Attachment: Proposed Settlement Agreement  
 
Appendix: Text Summary of Scanned Attachment 
  

Background 
On December 7, 2023, as agenda item K-1, the Department of Land and Natural Resources’ Office 
of Conservation and Coastal Lands (“OCCL”) requested that the Board of Land and Natural 
Resources (“Board”) impose administrative fines and other penalties against Eric and Moniza 
Freeman (“Petitioners”) for alleged permit noncompliance, construction of shoreline erosion 
control device, and encroachment upon state land located makai of 59-181 D Ke Nui Road, 
https://dlnr.hawaii.gov/wp-content/uploads/2023/12/K-1.pdf. After the Board voted on the 
agenda item, Petitioners Eric and Moniza Freeman verbally requested a contested case hearing. 
The Board granted that request for contested case hearing on December 7, 2023, 
https://dlnr.hawaii.gov/wp-content/uploads/2024/07/Minutes-231207.pdf.  
OCCL and the Petitioners reached a proposed settlement agreement in lieu of the hearing and now 
this Board’s approval of the settlement agreement. 
 
 
 
 

https://dlnr.hawaii.gov/wp-content/uploads/2023/12/K-1.pdf
https://dlnr.hawaii.gov/wp-content/uploads/2024/07/Minutes-231207.pdf


Recommendation 
1. That the Board approve the proposed Settlement Agreement by and between State of 

Hawai‘i, Department of Land and Natural Resources (“DLNR”), the Office of Conservation 
and Coastal Lands (“OCCL”) and Petitioners Eric and Moniza Freeman (collectively, the 
“Freemans”).  

 
Respectfully submitted,  
 
 
Michael Cain, Administrator  
Office of Conservation and Coastal Lands  

 
 
 
Approved for submittal:  
 
 
Ryan K.P. Kanaka‘ole, Acting Chairperson  
Board of Land and Natural Resources 
 

 

https://stateofhawaii.na1.adobesign.com/verifier?tx=CBJCHBCAABAAldmFP6BEVYWc3JF5KazCkhepkbWNL-xs
https://stateofhawaii.na1.adobesign.com/verifier?tx=CBJCHBCAABAAldmFP6BEVYWc3JF5KazCkhepkbWNL-xs


ATTACHMENT: PROPOSED SETTLEMENT AGREEMENT 

 

Attachment: Proposed Settlement Agreement 
 
In accordance with accessibility requirements, a text summary of this document has been 
prepared and is provided in Appendix A. 



SETTLEMENT AGREEMENT

This SETTLEMENT AGREEMENT ("Agreement") by and between the State of Hawai`i,
Department of Land and Natural Resources ("DLNR"), the Office of Conservation and Coastal
Lands ("OCCL") and 59-181 Ke-Nui LLC and Eric and Moniza Freeman (collectively, the
"Freemans") is made and entered as of this   day of August, 2025, but effective as of the
last date on the signature page of this Agreement.

This Agreement is subject to the approval of the Board of Land and Natural Resources
("BLNR" or the "Board") and if not so agreed by the Board, shall be deemed void.

From time to time this agreement may refer to the OCCL and the Freemans individually as
a "Party" or collectively as "Parties."

BACKGROUND

A. OCCL has brought certain Enforcement Actions against the Freemans which relate to the
property owned by the Freemans located at 59-181 D Ke Nui Road, Pupukea-Paumalu
Beach Lots, Koolauloa, Oahu, Tax Map Key ("TMK"): (1) 5-9-002:034 (the "Property")

B. The Enforcement Actions were brought before the BLNR on October 13, 2023;

C. OCCL's enforcement actions arise from events on or about January 17, 2022, January 27,
2022, January 28, 2022, January 30, 2022, January 31, 2022, February 2, 2022, February
3, 2022, February 4, 2022, February 8, 2022, February 11, 2022, February 13, 2022,
February 18, 2022, February 28, 2022, March 2, 2022, March 7, 2022, March 9, 2022,
March 16, 2022, April 11, 2022, October 14, 2022, January 27, 2023, January 29, 2023,
January 30, 2023, February 1, 2023, February 4, 2023, February 5, 2023, February 6, 2023,
February 8, 2023, February 27, 2023, May 25, 2023, May 26, 2023, and May 27, 2023 and
are detailed in the September 22, 2023 State of Hawaii Department of Land and Natural
Resources Office of Conservation and Coastal Lands submittal regarding the Request for
Administrative Fines and Other Penalties Against 59-181 Ke-Nui LLC, including Eric and
Moniza Freeman, for Conservation District Enforcement Case OA 22-18 Regarding the
Alleged Permit Noncompliance, Construction of Shoreline Erosion Control Device, and
Encroachment Upon State Land Located Makai of 59-181 D Ke Nui Rd., Tax Map Key:
(1) 5-9-002:034 (the "Enforcement Actions"), attached as Exhibit "A" to this Agreement;

D. Each of the enforcement actions relate to the Freemans' trespass in State Lands,
specifically the conservation area (i.e. the beach) fronting the Property;

E. Based on the Enforcement Actions, the Freemans may be subject to up to $937,000.00 in
fines and administrative costs;

F. At the December 7, 2023, meeting of the BLNR, the Freemans requested a contested case
on the enforcement action, pursuant to Hawaii Revised Statutes Chapter 91 and
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G. The Freemans and OCCL seek to settle this matter.

Accordingly, the Parties agree as follows:

AGREEMENT 

1. Settlement Terms

a. The Freemans shall obtain all the necessary permits for and move their house to
the back of the lot, in compliance with all Federal, State, and County laws, no
later than December 31, 2025, additionally, because execution of this Agreement
by the Board is an order within the Board's police powers, it is understood that the
Freemans may pursue removal work pursuant to this order and do not need to
apply for any permits issued by the Board;

b. The Freemans and ()CO., shall work towards an agreed upon shoreline, but if no
agreement can be found, the Freemans agree to a Shoreline Certification, to be
performed and completed no later than December 31, 2025;

c. The Freemans shall remove all debris, foundations, shoreline protections, and any
other structures or objects from State lands and the area makai of the Property, in
compliance with all Federal, State, and County laws, no later than December 31,
2025, if the Freemans have applied for all necessary Federal, State, and County
permits by October I, 2025, the Freemans may request a one-time extension of up
to six months to complete removal work based on a showing that either: (1) they
will not receive a required permit in time to complete work by December 31,
2025, or (2) despite reasonable efforts, they have been unable to safely complete
removal work due to weather;

d. The Freemans, in consultation with OCCL, shall place vegetation and conduct
dune restoration activities in compliance with the 2022 Hawaii Dune Restoration
Manual (which can be found at Intus://dInr.hawaii.00v/ocel/tiles/2024/08/Hawaii-
Dune-Restoration-Manual-Final.pd1) and in compliance with all Federal, State,
and County laws, no later than December 31, 2025, additionally, because
execution of this Agreement by the Board is an order within the Board's police
powers, it is understood that the Freemans may pursue placement of vegetation
and dune restoration activities (collectively, "Restoration Work") pursuant to this
Agreement and do not need to apply for any permits issued by the Board, as long
as the Restoration Work is done with the written approval of OCCL;

e. The Freemans admit that they are in violation of the Administrative Rules and
Statutes as detailed in the September 22, 2023, Request for Administrative Fines
and Other Penalties Against 59-181 Ke-Nui LLC, including members Eris and
Moniza Freeman, for Conservation District Enforcement Case OA 22-18
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Regarding the Alleged Permit Noncompliance Construction of Shoreline Erosion
Control Device, and Encroachment Upon State Land Located Makai of 59-181 D
Ke Nui Rd. Tax Map Key: (1) 5-9-002:0034;

f. The Freemans waive their right to a contested case regarding Enforcement Action
OA 22-18;

The Freemans fines shall be reduced from Nine-Hundred and thirty seven
thousand dollars ($937,00.00) to Five-I lundred and ten thousand dollars
($510,000.00), once they have complied with paragraphs 1(a)-1.(I) above;

h. Fines shall also be reduced on a dollar-for-dollar basis, based on the amount the
Freemans' can prove they reasonably spent on correcting the violations (e.g., for
permits and reasonable architectural and design fees), however in no case shall
the fines be less than $10,000.00 and any spend on upgrades or remodels to the
home shall not be included if they were spent for reasons other than compliance,
monies spent on attorneys' fees, costs, or other fines (for example, any fines
issued by the City and County of Honolulu, Department of Planning and
Permitting) shall also not be included in this reduction;

i. D1_,NR shall forego additional enforcement actions regarding the current
violations, until December 31, 2025;

The Freemans shall pay any fines which are due and owing by December 31,
2025;

k. Each side to bear their own attorneys' fees and costs;

1. If the Property and the Freemans are not in compliance with all Federal, State, and
County laws by December 31, 2025, the full fine amount ofnine-hundred and
thirty-seven dollars ($937,000.00), will become due and owing. Additionally, if it
was not clear from paragraph f above, the Freemans have waived their right to a
contested case or any other means to contest this fine.

2. Contested Case Proceedings. The Parties agree to execute this Agreement in lieu of
chapter 91, HRS, contested case proceedings for the Enforcement Actions. The
Freemans' request for a contested case hearing at the December 7, 2023, Board meeting
and in a letter dated December 19, 2023, is deemed withdrawn. In the event that this
Agreement is not effectuated, the contested case proceedings shall proceed as if this
Agreement had not been made. In such an event, this Agreement shall not be presented
as evidence by either party or considered by any tribunal in any current or future
administrative or legal proceeding relating to this matter.
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3. Agreement Not Binding Until Duly Approved. This Agreement shall not be binding on
any Party unless and until it is approved by the Board. In the event the Agreement is
not approved by the Board, this Agreement and all related discussions,
communications, and documents exchanged shall be subject to Rule 408 of the Flawai`i
Rules of Evidence. If this Agreement is not approved by the Board, then all admissions
and statements herein arc withdrawn, and they shall have no legal import and are not
binding on the Parties.

4. No Admission of Fault, Liability, or Guilt. This Agreement shall not be construed or
considered as an admission of any fact, event, circumstance, fault, liability, guilt, or
obligation, unless and to the extent expressly provided in this Agreement.

5. Good faith Settlement. The Parties agree that the settlement, resolution, and other terms
of this Agreement are reasonable and given in good faith, and that this Agreement and
all of its covenants and provisions are and will be deemed a good-faith settlement under
Hawaii Revised Statutes § 663-15.5. Nothing in this Agreement requires either side to
seek a good-faith determination from a court. But, if for any reason, such a
determination becomes necessary, the Parties will cooperate with each other and
support a determination of good-faith settlement by a court of competent jurisdiction.

6. No Reliance. The Parties represent and warrant that they have access to adequate
information regarding the terms of this Agreement, the scope and effect of the releases
set forth herein, and all other matters encompassed by this Agreement necessary to
make an informed, knowledgeable, and independent decision regarding this
Agreement. The Parties represent and warrant that they have had an opportunity to
obtain legal advice from the attorney of their choice, that they have read the terms of
this Agreement and that they fully understand the terms of this Agreement. The Parties
further acknowledge and represent that they have not relied on the inducements,
promises, representations, or statement of fact or opinion made by any party, person or
entity.

Entire Agreement. This Agreement contains the entire agreement of the Parties about
the subject matter hereof. Prior negotiations related to this agreement and drafts of this
agreement will not be considered in interpreting this Agreement and are merged herein.

8. Amendments. This Agreement may not be altered, amended, modified, or otherwise
changed, in any respect whatsoever, except by a writing duly executed by all the Parties
to this Agreement. Each Party hereby acknowledges and agrees that it will make no
claim at any time that this Agreement has been orally altered or modified in any respect
whatsoever.

Binding on Successors and Related Entities. This Agreement will inure to the benefit
of, and will be binding upon, each of the Parties for each, and all predecessors,
successors, and assigns, and upon all persons or entities claiming by, through, or under
any Party.
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10. Cooperation. The Parties agree to fully cooperate with one another to carry out this
Agreement, including executing any further documents or taking further steps that any
other Party may reasonably request in connection with the same.

1 1. No Party Deemed Drafter. The Parties agree that no Party to this Agreement will be
claimed or deemed to be the drafter of this Agreement should any dispute arise over its
interpretation.

12. Authority. By signing this Agreement, the Parties warrant and represent that this
Agreement has been validly authorized and constitutes a legally binding and
enforceable obligation for them.

1 3. Electronic Signatures. This Agreement may be executed in counterparts. Duplicate,
unexecuted pages may be discarded, and the remaining pages assembled as one
instrument. Electronically transmitted signatures (e.g., by email or facsimile) shall be
effective for all purposes.

1 4. Severability. Should any provision of this Agreement be declared or be determined by
any court to be illegal or invalid, the validity ol the remaining parts, terms, or provisions
will not be affected thereby, and the illegal or invalid part, term, or provision will be
deemed not to be a part of this Agreement.

1 5. Fees. Each Party shall bear its own costs related to this Agreement, including but not
limited to attorney's tees, filing fees, realty fees, due diligence costs, and title reports.
The Parties agree to not seek attorney's fees and costs arising from this Agreement.

16. Governing Law; Jurisdiction; Venue. This Agreement shall be construed in accordance
with the laws of the State of Hawai`i. The Circuit Court of the First Circuit shall have
jurisdiction over the Parties for the purpose of enforcing or interpreting the terms of
this Agreement.

17. Headings. The headings in this Agreement are for convenience only and in no way
limit, alter, or affect the matters in this Agreement or the paragraphs captioned.

To evidence the Parties' agreement to this Agreement, each Party has executed it and
delivered it effective as of the date indicated under that Party's signature.

Approved by the Board of I ,and and
Natural Resources at its meeting
held on , 2025.

APPROVED AS TO FORM:

STATE OF HAWAII

By: 
DAWN N.S. CHANG
Chairperson
Board of Land and Natural Resources

Dated:

5 of 7





59-181 KE-NUILLC
13y Eric Freeman

Its  Member  
Dated:  7/11/2025  

AP OV D AS TO M:

BERNIE BAYS
Counsel for Erie and Moniza Freeman

Dated:  -5(A Ly 1  t 2,02-5
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ITEM K-1 

STATE OF HAWAII
DEPARTMENT OF LAND AND NATURAL RESOURCES
OFFICE OF CONSERVATION AND COASTAL LANDS

Honolulu, Hawaii 
 

September 22, 2023 
 
Board of Land and Natural Resources 
State of Hawaii 
Honolulu, Hawaii 
 
REGARDING: Request for Administrative Fines and Other Penalties Against 

59-181 Ke-Nui LLC, including members Eric and Moniza 
Freeman, for Conservation District Enforcement Case OA 22-
18 Regarding the Alleged Permit Noncompliance,
Construction of Shoreline Erosion Control Device, and 
Encroachment Upon State Land Located Makai of 59-181 D 
Ke Nui Rd., Tax Map Key: (1) 5-9-002:034  

The Board may go into Executive Session pursuant to Section 
92-5(a)(4), Hawaii Revised Statutes, in order to consult with 
its attorney on questions and issues pertaining to the Board’s 
powers, duties, privileges, immunities, and liabilities.

AGAINST: 59-181 Ke-Nui LLC and members Eric and Moniza Freeman
(collectively, the “Freemans”) 

LOCATION: Makai of 59-181 D Ke Nui Rd. Pupukea-Paumalu Beach Lots, 
Koolauloa, Oahu, Tax Map Key (“TMK”): (1) 5-9-002:034 

LANDOWNER:  State of Hawaii
 
SUBZONE:   Resource  
 

 

SUMMARY

This report concerns Office of Conservation and Coastal Lands (“OCCL”) Conservation 
District Enforcement Case OA 22-18.  On September 3, 2020, the landowners of 59-181 
D Ke Nui Rd. Pupukea-Paumalu Beach Lots, Koolauloa, Oahu, also identified as Tax 
Map Key (1) 5-9-002:034 (“PParcel 034”) obtained Emergency Conservation District Use 
Permit (“Emergency CDUP”) OA 21-2 (attached hereto as Exhibit 7) for the repairs of the 
temporary erosion control structure consisting of one ballast tube and a tarp subject to 
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thirty-one conditions.1 According to Condition #4 of the Emergency CDUP’s emergency 
authorization and a review of records held by the Department of Land and Natural 
Resources (“department”), the landowners of Parcel 034 were required—but failed—to 
obtain authorization for the utilization and occupancy of the area makai of Parcel 034, 
which is comprised of State public lands within the Conservation District. 

On January 27, 2022, OCCL conducted a site inspection of the area and observed 
ongoing, unauthorized work being performed, including modifications to the temporary 
erosion control structure in the shoreline area fronting Parcel 034.  The persons observed 
conducting the unauthorized work stated that they were working on behalf of the owners 
of Parcel 034, owned by Eric and Moniza Freeman.2 As agents of Eric and Moniza 
Freeman, these individuals were verbally notified by OCCL staff verbally that work being 
conducted to the temporary erosion control structure appeared to be an unauthorized 
land use and a potential violation.  

On January 28, 2022, Eric and Moniza Freeman were issued a Notice of Alleged Violation 
letter (ENF: OA 22-18, attached hereto as Exhibit 8) regarding the unauthorized work 
observed on the previous day.  Specifically, the document notified the subject property’s 
landowner(s) that there were allegations of work being conducted to the temporary 
erosion control structure, due to which they might be found to be in violation of Emergency 
CDUP OA 21-2, and an unauthorized encroachment on State-owned land.  On this same 
day, OCCL received a photo clearly showing that unauthorized work in the shoreline area 
fronting Parcel 034 was still on-going.  See Exhibit 5, p.65. 

Throughout the remainder of 2022 and in 2023, OCCL staff received and took photos 
appearing to show continued unauthorized work in the shoreline area fronting Parcel 034 
after the Freemans and their agents had received verbal and written notice to cease such 
activities.  OCCL’s photographic records show approximately twenty-two days on which 
unauthorized work continued (attached hereto as Exhibit 5).  Documented unauthorized 
work included (but may not have been limited to) the installation of additional erosion 
control measures or structures in the shoreline area fronting Parcel 034. 

Despite these notices and correspondences to the Freemans and their agents; the 
unauthorized measures, structures, and debris still litter the State-owned shoreline 
fronting Parcel 034.  As a result, OCCL requests that the Board of Land and Natural 
Resources (“Board”) find and conclude that the Freemans engaged in the forementioned 
unauthorized activity, among other things, and impose administrative fines and penalties 
on the Freemans, all of which are further describe below.   
 

DESCRIPTION OF AREA 

 
1  The thirty-one conditions appear in-full at Exhibit 7, pp. 120–124.   

2  Exhibit 2, which includes real property tax information from the City and County of Honolulu 
regarding Parcel 034, indicates that there was a “quitclaim” sale by Eric and Moniza Freeman on or about 
March 7, 2022 (the deed was recorded on or about March 30, 2022), presumably to the current owner, 59-
181 Ke-Nui LLC, whose only two members appear to be Eric and Moniza Freeman. 
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Parcel 034 is located on the north shore of Oahu, makai of Pupukea-Paumalu Beach lots 
noted on the TMK map (Exhibit 1, p.21) on a shoreline that is experiencing coastal 
erosion likely to be affected by sea-level rise.  The beach area fronting Parcel 034 also 
identified as TMK (1) 5-9-001:038 (the “subject area”), was set aside to the City and 
County of Honolulu Department of Park and Recreation as the Pupukea to Paumalu 
(Sunset) Beach Park, under Governor’s Executive Order (“EO”) #2598, appears to have 
eroded (Exhibit 1).    

Parcel 034 is a residential lot with a single-family residence.  According to the Hawaii 
Cesspool Prioritization Tool, Parcel 034 contains a cesspool that has been identified by 
the Department of Health and the Cesspool Conversion Working Group in the Priority 1 
zone—which means the cesspool is recommended to be converted and/or 
decommissioned by 2030.3 The City and County of Honolulu’s Department of Planning 
and Permitting (“DPP”) list for Nonconforming Use Certificates shows Parcel 034 and 
dwelling are authorized to be used as a transient vacation unit.  A cursory review of the 
websites vrbo.com and Airbnb.com indicates that Parcel 034, including its associated 
dwelling, is being used as a transient rental.  A search of DPP’s website also indicates 
that an advisory (2023/ADV-6684) has recently been created for potential building 
violations on Parcel 034, including the unauthorized rebuilding of a makai side deck on 
the dwelling and possibly also a side-yard structure (Exhibit 2). 

The most recent deeds for Parcel 034, recorded at the State of Hawaii Bureau of 
Conveyances as Doc No. A76760259 (Jan. 6, 2021) and Doc No. A-81240803 (Mar. 30, 
2022), confirms that “[d]etermination of the seaward boundary of the [Parcel 034 is made] 
pursuant to the laws of the State of Hawaii.”  See Exhibit 2, p. 42 and p. 47.  In other 
words, the seaward boundary of the property may change over time and shall be 
determined by factors enshrined in Hawaii law.  Most lands in Hawaii that are seaward of 
the shoreline are located in the Resource Subzone of the State Land Use Conservation 
District and are owned by the State.   

The beach in the Pupukea-to-Paumalu area is composed of carbonate coarse sand with 
occasional outcrops of limestone that are intermittently buried or exposed by the shifting 
sand. The underlying sediments, being largely composed of coarse-grained sand, 
suggests deposition by waves (as opposed to wind), and thus the dune upon which Parcel 
034 sits could be considered a “high wave berm.” These types of dunes are active 
components of the beach systems and are highly vulnerable to episodic erosion events, 
such as those that occur within the area immediately surrounding Parcel 034 on a 
seasonal basis. 
 
The beaches of Oahu’s north shore are some of the state’s most valued natural resources 
as well as an attraction that brings residents and visitors to the north shore to support 

 
3  See Hawaii Cesspool Prioritization Tool, available at, https://seagrant.soest.hawaii.edu/app2/  (last 
visited Aug. 24, 2023) (Exhibit 2 at p. 30); State of Hawai‘i Dept. of Health in response to Act 170 Sess. 
Laws of 2019, Cesspool Conversion Working Group Final Report to the 2023 Regular Session Legislature 
(Nov. 2022), available at https://health.hawaii.gov/wastewater/files/2022/11/ccwg_final_report.pdf. 

4  Available at, 
https://dppweb.honolulu.gov/DPPWeb/Default.aspx?PossePresentation=TaxMapKey&PosseObjectId=282972. 
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community economic activities key for the north shore. The Paumalu to Pupukea stretch 
of beach, in particular, is one of the more famous beaches in the area and is heavily 
utilized by the public, both residents and visitors alike, at all times of the year.
 
Long-term shoreline change rates in the vicinity of Parcel 034 have trended towards 
chronic erosion (approximately -0.5 + 0.7 feet per year; see Exhibit 3).  In addition to the 
long-term erosional trends, there are large seasonal fluctuations in beach width and 
shoreline position generated by sediment exchange among the eastern and western 
segments of the sediment cell due to the seasonal variability in wave and wind patterns.

BACKGROUND 

Parcel 034 has historically been impacted by chronic and seasonal coastal erosion.  The 
Freemans, like previous owner(s) of Parcel 034, have attempted to mitigate the seasonal 
erosion affecting this stretch of the shoreline.  Previous landowners of Parcel 034 have 
participated in or initiated “sand pushes” with their neighbors to help manage the erosion.  
While these sand pushes were reviewed and authorized by the Department, it appears 
none of these efforts complied with the emergency authorization issued.  Prior, 
documented efforts by the owner(s) of Parcel 034—both authorized and unauthorized—
are summarized below.  Specifically, see photographs and summary documentation in 
Exhibit 4, pp. 49–61, and in Exhibit 5, pp. 62–94, which documentation corresponds 
approximately with the noted dates in this staff report. 

 

Sand Pushing

January 2014: Emergency authorization was given for sand pushing fronting eight 
properties, including Parcel 034.  The authorization noted that sand 
should be used primarily from the nearby stream mouth, and that any 
“sand scraping” of the beach front should be minimized.  However, the
contractor hired to do the emergency work did not use sand from the 
stream mouth, as advised.  Instead, all the sand was taken from the 
beach to create a new berm in the subject area.  Sandbags, rocks,
concrete rubble, and support beams from a failed structure were also 
not removed prior to the sand pushing; rather, this unauthorized debris
was buried under the new berm.  See Exhibit 4, pp. 49–53. 

March 2015: Emergency authorization was given for sand pushing fronting six 
properties, including Parcel 034.  Four other properties were excluded 
from this authorization due to either existing revetments or because of 
active (and known) land-use violations.  See Exhibit 4, pp. 54–55. 

August 2017: Emergency authorization was given for sand pushing fronting eight
properties, including Parcel 034.  Two other properties were excluded 
from the authorization due to existing shoreline hardening (seawalls).  
See Exhibit 4, pp. 57–58. 
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November 2017: Emergency authorization was given for sand pushing fronting three
properties, including Parcel 034.  The authorization noted that this 
effort was to supplement the previous sand push conducted in the 
summer/Fall, when the beach was not sufficiently wide to fully restore 
the berm fronting these properties. 

March 2018: Emergency authorization was given for sand pushing fronting six 
properties, including Parcel 034.  A follow-up site inspection by OCCL 
revealed that the pushing was not in compliance with the terms of the 
authorization, in part because it only allowed scraping up to 1-foot 
below the existing grade, but it appeared (obvious) to staff that the 
slope was raised over one-foot above the previous beach face and 
sand had also been scraped at greater depth than one-foot below the 
existing grade of the beach.  See Exhibit 4, p. 59. 

February 2021: Emergency authorization was given for sand pushing fronting four 
properties, including Parcel 034.  A follow-up site inspection of the 
subject area by OCCL revealed that the amount of sand pushed far 
exceeded what was authorized.  OCCL later consulted with the 
School of Ocean and Earth Science and Technology Sea Grant 
Extension Agents, who expressed concern that the amount and 
steepness of sand pushed could accelerate erosion fronting the 
neighboring properties. See Exhibit 4, p. 61. 

Temporary Erosion Control 

February 2019: The Chairperson of the Board authorized “temporary erosion control” 
fronting the subject property, which was to consist of one ballast tube 
(burrito) and one tarp.  In the email authorization, the Chair noted their 
concerns about potential flanking the structure may cause to 
adjacent, unarmored properties. See Exhibit 4, p. 60. 

Parcel 034 has been the subject of two previous enforcement actions by OCCL (ENF: OA 
20-16 and ENF: OA 22-8), and one Contested Case (CC: OA 20-01) regarding 
unauthorized land uses in the Conservation District consisting of the installation of 
unauthorized erosion control materials: 

 In ENF: OA 20-16, the Board initially deferred action on the alleged unauthorized 
installation of erosion control materials (four additional burritos) to the structure.5

After the Board deferred the matter, the landowners of Parcel 034 filed a petition 
for a Contested Case, resulting in CC: OA 20-01.  See Exhibit 4, p. 61. 
 

 In CC: OA 20-01, OCCL and the landowners of Parcel 034 settled the dispute
before an evidentiary contested case hearing was held.  The Board-approved 

 
5  For details, see Staff Report for Item #K-3 on the Board’s November 2019 agenda (ENF: OA 20-
16), available at, https://dlnr.hawaii.gov/wp-content/uploads/2019/11/K-3.pdf . 
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settlement required the landowners of Parcel 034 to remove the additional four 
burritos they had installed without permission while allowing them to keep the one 
burrito and tarp which were originally authorized and pay $3,000 in fines and 
administrative costs.  See Exhibit 6, pp. 95-119.  On September 3, 2020; the 
landowners obtained “Emergency CDUP OA 21-2” for the repairs of the temporary 
erosion control structure consisting of one ballast tube and a tarp subject to thirty-
one conditions.  The expiration date of both Emergency CDUP OA 21-2 and also 
the temporary erosion control structure was September 3, 2023.  See Exhibit 6
and Exhibit 7. 
 

 In ENF: OA 22-8, Eric and Moniza Freeman were issued a Civil Resource Violation 
System (“CRVS”) Notice for the placement of a fence in the shoreline area fronting 
Parcel 034 (subject area) without authorization.  The Freemans were facing a 
$1,000 fine if they failed to remove the fence after 21 days from receiving the CRVS 
Notice.  The matter appears to have been resolved after the fence was removed 
and no fines were issued. See Exhibit 4, p. 61. 

UNAUTHORIZED LAND USE IN THE CONSERVATION DISTRICT 

On January 17, 2022, OCCL conducted a site inspection of the subject area.  Staff 
observed that a series of seasonally large winter swells from a westerly direction 
appeared to have accelerated erosion along this stretch of the Paumalu shoreline 
affecting several shoreline properties, including Parcel 034.  The combination of high 
waves, high tides, and accelerated erosion resulted in exposure of the erosion control 
structure and what appeared to be additional unauthorized modifications alleged herein, 
such as the installation of additional sandbags and burritos.  Soon after the site visit, 
OCCL began receiving complaints and reports of (more) alleged unauthorized work along 
this stretch of Paumalu.  As a result, OCCL began conducting semi-regular visits to the 
subject area in order to document conditions, including any alleged unauthorized 
activities.  See Exhibit 5, p. 62.   

On January 27, 2022, OCCL conducted one of these site inspections of the subject area.  
During the visit, OCCL staff observed ongoing work in the shoreline area fronting Parcel 
034, consisting of the installation erosion control materials and sandbags without 
authorization.  During this site visit, a man who identified himself as “Frank” and who 
stated he was conducting work on behalf of the landowners of Parcel 034 was given 
verbal notification that the alleged unauthorized activities in shoreline area appeared to 
be a land use violation in the Conservation District and therefore needed to stop
immediately. See Exhibit 5, pp. 63–64. 

On January 28, 2022, Eric and Moniza Freeman were also issued a written Notice of 
Alleged Violation for the unauthorized work documented on the previous day.  The notice 
stated, in relevant part: “Should you fail to immediately cease such activity after written or 
verbal notification from the department, willful violation may incur an additional fine of up 
to $15,000.00 per day per violation for each day in which the violation persists.  Failure 
to comply with any part of the letter mentioned above will result in the matter being 
forwarded to the Board for formal action”.  On this same day, OCCL received a photo 
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appearing to show unauthorized work was still being conducted in the shoreline area 
fronting Parcel 034 (the subject area). See Exhibit 5, p. 65; Exhibit 8. 

On January 30, 2022, OCCL received a photograph appearing to show unauthorized 
work, including the preparation and installation of polypropylene sandbags, in the subject 
area.  See Exhibit 5, p. 66. 

On January 31, 2022, OCCL received a photograph appearing to show unauthorized work 
in the subject area, including of the use of a conveyor belt on the beach to transport sand.  
It appeared from the photograph that sand from the wet beach was being utilized to fill in 
and modify or reconstruct an erosion control structure fronting Parcel 034. Later the same 
day, OCCL conducted a site inspection to the subject area in order to further document 
the unauthorized work.  See Exhibit 5, pp. 67–68. 

On February 2, 2022, OCCL received a photograph appearing to show unauthorized 
work, including the preparation and installation of polypropylene sandbags in the subject 
area.  Later the same day, OCCL conducted a site inspection to the subject area to further 
document the unauthorized work.  OCCL staff observed that the polypropylene sandbags 
were apparently being stockpiled to be used to even further modify and construct 
additional (unauthorized) erosion control measures in the subject area.  See Exhibit 5, 
pp. 69–70. 

On February 3, 2022, OCCL received a photograph appearing to show unauthorized 
work, including the preparation and installation of polypropylene sandbags in the State-
owned subject area.  See Exhibit 5, p. 71. 

On February 4, 2022, OCCL issued a letter to the landowner(s) of Parcel 034 (COR: OA 
22-122) regarding potential unauthorized land uses within the Conservation District.  The 
letter recounted OCCL site visits to the subject area and included photos showing the
continued installation of alleged unauthorized erosion control materials and debris 
seaward of the subject property, in the subject area.  See Exhibit 9. 

On February 8, 2022, OCCL conducted a site inspection to the subject area and observed
that sand had been placed on the unauthorized erosion control structure, apparently to 
cover it and polypropylene sandbags that had been installed.  See Exhibit 5, p. 72. 

On February 11, 2022, OCCL received a photograph of a conveyor belt on the beach in 
the subject area, which appeared to show that sand was being mined for use in or on the 
subject area’s unauthorized erosion control structure.  See Exhibit 5, p. 73. 

On February 13, 2022, OCCL conducted a site inspection to the subject area and 
observed unauthorized work being conducted in the shoreline area fronting Parcel 034.  
This work appeared to consist of the mining of sand from the public beach property, and 
the use of the conveyor belt to construct and cover the erosion control structure fronting 
the subject property with the mined sand.  See Exhibit 5, p. 74. 

On February 18, 2022, OCCL conducted a site inspection to the subject area and 
observed what appeared to be geotextile blankets, which had been installed over the 
unauthorized erosion control structure in the subject area fronting Parcel 034. See 
Exhibit 5, p. 75. 
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On February 28, 2022, OCCL conducted a site inspection to the subject area and 
observed that the ground-level deck they had previously observed attached to the 
dwelling on Parcel 034 had collapsed and appeared to have washed away.  Additionally, 
it appeared that much of the sand and beach in the immediate area had been washed 
away revealing an extensive erosion control structure fronting Parcel 034 in the subject 
area.  See Exhibit 5, pp. 76–77. 

On March 2, 2022, OCCL received an emailed letter dated February 28, 2022, from the 
landowner(s) of Parcel 034 in response to the Notice of Alleged Violation (ENF: OA 22-
18).  The letter requested a meeting with OCCL staff as well as with other representatives 
from other government agencies. See Exhibit 10. 

On March 7, 2022, OCCL received a photograph of the conveyor belt on the beach, which 
was apparently being used to mine sand to be used in and to cover the unauthorized 
erosion control structure fronting the subject property in the subject area.  See Exhibit 5, 
p. 78. 

On March 9, 2022, OCCL conducted a site inspection to the subject area and observed 
that the unauthorized erosion control structure seaward of Parcel 034 had been partially 
covered with sand from the beach, and a crew was actively painting the reconstructed 
ground-level deck of the dwelling. See Exhibit 5, p. 79. 

On March 16, 2022, a meeting was held with a representative from the former Governor’s 
office, Department staff and counsel, and the Freeman’s neighbor.  A cursory review of 
OCCL files indicates that although they were notified and invited, neither Eric nor Moniza
Freeman attended this meeting, which had been convened at their request. 

On April 11, 2022, OCCL conducted a site inspection to the subject area and observed 
an excavator on the public beach, which was pushing large amounts of sand to construct 
a new, alleged unauthorized large sand berm/erosion control structure in front of several 
shoreline properties, including Parcel 034.  Staff notes that this incident is the subject of 
a separate enforcement action (ENF: OA 22-22) and Contested Case Hearing (CC: OA 
22-3) against the Freeman’s neighbor.  See Exhibit 5, p. 80. 

On October 14, 2022, OCCL staff received a voicemail and text message from an 
individual who stated that they had booked an upcoming stay at the dwelling on Parcel 
034 via Airbnb.  In their text message, the individual noted that they had found a news 
article about beach erosion in the subject area and that the home on Parcel 034 was one 
that was identified as having potential structural issues.  The individual stated that they 
had concerns regarding their stay in the dwelling and had reached out to the owner(s) of 
Parcel 034 to potentially cancel their stay but stated that the owners had refused to cancel 
the individual’s stay.  OCCL staff instructed the individual to contact the County of 
Honolulu regarding their concerns because the dwelling and its use as a transient 
vacation rental unit was authorized by DPP. See Exhibit 11. 

On January 27, 2023, OCCL received a photograph appearing to show additional, 
unauthorized work occurring in the shoreline area fronting Parcel 034.  The work 
appeared to consist of sand being mined from the beach for utilization in sandbags and 
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to cover the latest unauthorized erosion control structure in the subject area. See Exhibit 
5, p. 81. 

On January 29, 2023, OCCL received a photograph appearing to show additional
unauthorized work occurring in the shoreline area fronting Parcel 034.  The work 
appeared to consist of white polypropylene sandbags being prepared for placement to 
modify or further fortify the unauthorized erosion control structure in the subject area.  See 
Exhibit 5, p. 82. 

On January 30, 2023, OCCL received photographs appearing to show additional
unauthorized work occurring in the shoreline area fronting Parcel 034.  The work 
appeared to consist of the preparation of white polypropylene sandbags to be utilized in 
the construction of a new, unauthorized, sandbag-filled burrito placed on the existing 
unauthorized erosion control structure.  See Exhibit 5, pp. 83–84. 

On February 1, 2023, OCCL conducted a site inspection to the subject area and observed 
unauthorized work being conducted in the shoreline area fronting Parcel 034.  The 
observed work appeared to consist of completion of the new, polypropylene sandbag-
filled burrito.  Again, agents who identified themselves as working for the Freemans were 
given a verbal notice by OCCL staff to stop unauthorized work in the shoreline are fronting 
Parcel 034.  See Exhibit 5, pp. 85–86. 

On February 4, 2023, OCCL received a photograph appearing to show unauthorized work 
occurring in the shoreline area fronting Parcel 034.  The work consisted of the conveyor-
belt set up, which was being used to mine sand from the beach to be placed and fill in the 
areas behind the newly constructed, unauthorized sandbag-filled burrito and erosion 
control structure in the subject area.  See Exhibit 5, p. 87. 

On February 5, 2023, OCCL received two photographs appearing to show continued 
unauthorized work in the subject area.  The work consisted of the conveyor-belt set up, 
which was being used to mine sand from the beach for placement to cover the newly 
constructed, unauthorized sandbag-filled burrito and erosion control structure fronting 
Parcel 034.  See Exhibit 5, pp. 88-89. 

On February 6, 2023, OCCL received a photograph appearing to show continued 
unauthorized work in the shoreline area fronting Parcel 034.  The unauthorized work 
consisted of the conveyor-belt set up and the mining of sand from the beach to cover the 
unauthorized erosion control structure.  After receiving this photograph, OCCL issued the 
Freemans another notice letter (Ref. ENF: OA 22-18 dated February 6, 2023), this time 
regarding recently observed unauthorized work as well as past instances of unauthorized 
work in the subject area.  The letter noted that ENF: OA 22-18 remained unresolved and 
requested that the Freeman’s respond in writing within ten days regarding a proposed 
resolution. See Exhibit 5, p. 90; Exhibit 12. 

On February 8, 2023, OCCL received a photograph appearing to show continued 
unauthorized work in the shoreline area fronting Parcel 034.  The unauthorized work 
consisted of the conveyor-belt set up and sand being mined from the beach to cover the 
unauthorized erosion control structure in the subject area.  See Exhibit 5, p. 91. 
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On February 27, 2023, OCCL received a response letter dated February 20, 2023, from 
Eric Freeman regarding ENF: OA 22-18 and continued unauthorized work in the shoreline 
area fronting Parcel 034.  The response letter noted that the Freemans had purchased 
Parcel 034 in January of 2021 and felt they were misled and had no way of knowing how 
severe erosion plaguing the property would be.  The letter also noted that they believed 
that if they did not protect the house, it would fall into the ocean.  The letter stated that 
the Freemans had no intention of disrespecting or violating any of the laws of the State 
of Hawaii.  The letter concluded with a request for another meeting.  See Exhibit 13. 

On May 25, 2023, OCCL received photographs appearing to show continued 
unauthorized work in the shoreline area fronting Parcel 034.  The work appeared to 
consist of the conveyor belt and sand being mined from the beach to cover and/or burry 
the latest unauthorized erosion control structure(s). See Exhibit 5, p. 92. 

On May 26, 2023, OCCL received a photograph appearing to show continued 
unauthorized work in the shoreline area fronting Parcel 034.  The work consisted of the 
conveyor belt and sand being mined from the beach to cover and/or burry the latest 
unauthorized erosion control structure(s).  See Exhibit 5, p. 93. 

On May 27, 2023, OCCL received a photograph appearing to show continued 
unauthorized work in the shoreline area fronting Parcel 034.  The work appeared to 
consist of the conveyor belt and sand being mined from the beach to cover and/or burry 
the unauthorized erosion control structure(s).  Based on the photograph, it also appears 
that a sizeable hole has been created on the public beach fronting Parcel 034 and 
unauthorized erosion control structure, apparently from the unauthorized mining of sand 
by the Freemans and their agent(s).  See Exhibit 5, p. 94. 

CONSERVATION DISTRICT RULES AND STATUTES

Land uses in the Conservation District are regulated under Hawaii Revised Statutes 
(“HRS”) Chapter 183C, and Hawaii Administrative Rules (“HAR”), Chapter 13-5.  Chapter 
13-5, HAR, identifies land uses within the Conservation District that require OCCL and/or 
BLNR approval and/or a permit.  Chapter 13-5, HAR, also contains the administrative 
rules relating to penalties, collection of administrative costs, and monetary damages that 
may be sought against persons responsible for unauthorized land uses within the 
Conservation District. 

Section 13-5-6(d), HAR, provides that “[n]o land use(s) shall be conducted in the 
conservation district unless a permit or approval is first obtained from the department or 
board.” 

Section 13-5-2, HAR, defines “land use” as follows: 

(1) the placement or erection of any solid material on land if that material remains 
on the land more than thirty days, or which causes a permanent change in the 
land area on which it occurs;  

(2) the grading, removing, harvesting, dredging, mining, or extraction of any 
material or natural resource on land;  
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(3) the subdivision of land; or 

(4) the construction, reconstruction, demolition, or alteration of any structure, 
building, or facility on land.

One of the allowed uses is for shoreline erosion control, pursuant to Section 13-5-22 P-
15(D-1), HAR: 

Seawall, revetment, groin, or other coastal erosion control structure or device, 
including sand placement, to control erosion of land or inland area by coastal 
waters, provided that the applicant shows that (1) the applicant would be deprived 
of all reasonable use of the land or building without the permit;(2) the use would 
not adversely affect beach processes or lateral public access along the shoreline, 
without adequately compensating the State for its loss; or (3) public facilities (e.g., 
public roads) critical to public health, safety, and welfare would be severely 
damaged or destroyed without a shoreline erosion control structure, and there are 
no reasonable alternatives (e.g., relocation). Requires a shoreline certification. 

Section 183C-7, HRS, provides the statutory penalty for violations of Chapter 13-5, HAR, 
and provides, in relevant part:  

(a)  The department shall prescribe administrative procedures as it deems 
necessary for the enforcement of this chapter. 

(b)  Any person violating this chapter or any rule adopted in accordance with this 
chapter shall be fined not more than $15,000 per violation in addition to 
administrative costs, costs associated with land or habitat restoration, and 
damages to public land or natural resources, or any combination thereof. After 
written or verbal notification from the department, willful violation of this chapter 
or any rule adopted in accordance with this chapter may incur an additional fine 
of up to $15,000 per day per violation for each day in which the violation 
persists.  

The board may set, charge, and collect the fine based on the value of the 
natural resource that is damaged, the market value of the natural resource 
damaged, and any other factor it deems appropriate, such as the loss of the 
natural resource to its natural habitat and environment and the cost of 
restoration or replacement. The remedies provided for in this subsection are 
cumulative and in addition to any other remedies allowed by law. 

Pursuant to Section 13-5-6, HAR, any person, firm, government agency, or corporation 
violating any of the provisions of HAR chapter 13-5 or provisions of the permits issued 
pursuant thereto, shall be punished as provided in chapter 183C, HRS.  

Chapter 205A-2(B), HRS, further provides that as a State policy, there is a prohibition on 
the construction of private shoreline hardening structures, including seawalls and 
revetments, at sites having sand beaches and at sites where shoreline hardening 
structures interfere with existing recreational and waterline activities. 
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ENCROACHMENT UPON STATE LAND

Section 115-9(a), HRS, prohibits individuals from obstructing access to public property by 
having installed a physical impediment, and intentionally prevents a member of the public 
from traversing a public right of way or beach transit corridor and thereby obstructs access 
to and along the sea or the shoreline. Section 115-9(b) specifically lists constructed 
barriers and rubbish. The right of access to Hawaii’s shorelines includes the right of 
transit along the shorelines.  Haw. Rev. Stat. § 115-4.  Although the OCCL does not seek 
to impose criminal liability on the Freemans through Section 115-9(c) and (d) at this time, 
it is notable that such criminal liability may attach. At this time, OCCL staff seeks to 
impose administrative and civil fines upon the Freemans for their encroachments on State 
lands.  

Section 171-6(12), HRS, states that the Board may “[b]ring such actions as may be 
necessary to remove or remedy encroachments upon public lands.”  The statute further 
provides,   

Any person causing an encroachment upon public land shall:

(A) Be fined not more than $1,000 a day for the first offense;

(B) Be fined not less than $1,000 nor more than $4,000 per day upon the 
second offense and thereafter; 

(C) If required by the board, restore the land to its original condition if 
altered and assume the costs thereof; 

(D) Assume such costs as may result from adverse effects from such 
 

(E) Be liable for administrative costs incurred by the department and for 
payment of damages…” 

Section 171-6(15), HRS, further allows the Board to assess the following fines for a 
violation of Chapter 171, HRS, or of any administrative rule adopted thereunder:

(15) Set, charge, and collect reasonable fines for violation of this chapter or any rule 
adopted thereunder.  Any person engaging in any prohibited use of public lands 
or conducting any prohibited activity on public lands, or violating any of the 
other provisions of this chapter or any rule adopted thereunder, for which 
violation a penalty is not otherwise provided, shall be:

(A) Fined no more than $5,000 per violation for a first violation or a violation 
beyond five years of the last violation; provided that, after written or 
verbal notification from the department, an additional $1,000 per day per 
violation may be assessed for each day in which the violation persists; 

(B) Fined no more than $10,000 per violation for a second violation within 
five years of the last violation; provided that, after written or verbal 
notification from the department, an additional $2,000 per day per 
violation may be assessed for each day in which the violation persists; 
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(C) Fined no more than $20,000 per violation for a third or subsequent 
violation within five years of the last violation; provided that, after written 
or verbal notification from the department, an additional $4,000 per day 
per violation may be assessed for each day in which the violation 
persists; and

(D) Liable for administrative costs and expenses incurred by the department 
and for payment for damages, including but not limited to natural 
resource damages.

In addition to the fines, administrative costs, and damages provided for 
hereinabove, for damage to or theft of natural resources, the board may also 
set, charge, and collect a fine that, in its discretion, is appropriate considering 
the value of the natural resource that is damaged or the subject of the theft.  In 
arriving at an appropriate fine, the board may consider the market value of the 
natural resource damaged or taken and any other factor it deems appropriate, 
such as the loss of the natural resource to its natural habitat and environment 
and the cost of restoration or replacement.  The remedies provided for in this 
paragraph are cumulative and in addition to any other remedies allowed by law.

No person shall be sanctioned pursuant to this section for the exercise of native 
Hawaiian gathering rights and traditional cultural practices as authorized by law 
or as permitted by the department pursuant to article XII, section 7, of the 

 

Section 171-6.4, HRS, states, in relevant part: 

(c) Noncompliance with administrative enforcement action against a 
landowner for a land use, as defined in section 183C-2, that violates the law or for 
a currently unauthorized structure encroaching on public lands, including but not 
limited to submerged lands or lands within the shoreline, that falls, slides, or comes 
onto public land, or arises from or benefits an adjoining or abutting private land 
shall affect title pursuant to section 501—151 and result in a lien attaching to the 
adjoining or abutting private land.  

 

DISCUSSION 

The beaches of Hawaii are held in trust by the State for the benefit of present and future 
generations. The State should be consulted, and a land disposition obtained, when 
individuals feel the need to temporarily use beach areas for construction purposes, and 
there should be consequences when an individual unilaterally and willfully acts in such a 
way that endangers a such a significant public-trust resource. 

The beaches of Oahu’s north shore are some of the state’s most valued natural resources 
as well as an attraction that attracts residents and visitors who support community 
economic activities key to the area.  The Paumalu-to-Pupukea stretch of beach, in 
particular, is one of the more famous beaches in the area and is heavily utilized by the 
public, both residents and visitors alike, at all times of the year.  
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Many of the shorefront homes in the area, such as the dwelling on Parcel 034, are built 
on the frontal sand dune and thus vulnerable to the effects of both chronic and seasonal 
coastal erosion. Coastal erosion occurs as a result of the following phenomena: 

(1) Seasonal changes in waves and currents that moves sand alongshore or across 
the shore, adjusting the beach profile;

(2) Long-term (chronic) deficiencies in natural sand supply and/or fluctuations in 
meteorological or oceanographic processes such as storms and seas level rise; 
and  

(3) Human impacts to sand availability through sand impoundment and supply 
disruption from development and coastal engineering.  

During the last several years, beach erosion in this area appears to have intensified 
significantly.  While such erosion could be attributed to decadal scale fluctuations in beach 
morphology (including normal accretion and erosion cycles), it is more likely that the 
erosion has become a chronic and permanent result of acceleration in sea-level rise this 
century.  Thermal expansion of the oceans and melting glaciers and ice fields is causing 
sea level rise resulting in the landward migration of the active beach.6 Over the past 
century, local tide gauges have measured approximately 0.5 ft of rise in sea levels among 
the Hawaiian Islands such that it should be no surprise that resulting impacts are 
occurring.7

The Department has taken a number of measures throughout the past two decades to 
address the progressively damaging chronic- and seasonal-erosion concerns in the 
greater Paumalu-to-Pupukea (Sunset) Beach area.  The Department has worked with the 
City and County of Honolulu’s Parks Division to develop and authorize City-led sand 
pushing operations to mitigate seasonal erosion at Sunset Beach Park as well as many 
of the beach rights-of-way along the north shore. The Department has also conditionally 
approved preventative berm maintenance projects (sand pushing) upon request with 
private landowners, so long as those requests meet relevant criteria which provide added 
protection (an “erodible buffer”) while conserving the natural characteristics of the public 
beach environment. 

Prior to 2020 the Department sometimes provided temporary, emergency authorizations 
for geotextile cloth erosion control measures, commonly known as sandbag “burrito”
revetments, fronting several homes surrounding Parcel 034.  The Department authorized
these erosion measures as temporary solutions so that long-term options could be 
developed by subject landowners.  Requests such as those above have become 
commonplace to the extent that multiple sand pushing projects are now completed 
annually on the north shore, and geotextile tarps and sandbags line several sections of 

 
6  Fletcher, C.H., Romine, B.M., Genz, A.S., Barbee, M.M., Dyer, M., Anderson, T.R., Lim, S.C., 
Vitousek, S., Bochicchio, C. and Richmond, B.M., 2012. National assessment of shoreline change: 
Historical shoreline change in the Hawaiian Islands: U.S. Geological Survey Open-File Report 2011-1051, 
available at, http:// pubs.usgs.gov/of/2011/1051. 

7  See, https://tidesandcurrents.noaa.gov/sltrends/sltrends_station.shtml?id=1612340.  
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the shoreline along the greater Paumalu-Pupukea beach stretch.8 Staff admits that the 
situation is challenging for the homeowners, but the Department is also confronted by the 
lack of compliance and continued violations.

In 2020 the Legislature passed, and on September 15, 2020 the Governor of the State of 
HRS Chapter 205A-2 regarding Coastal 

Zone Management, in relevant part, to include the following:

(B) Prohibit construction of private shoreline hardening structures, including 
seawalls and revetments, at sites having sand beaches and at sites where 
shoreline hardening structures interfere with existing recreational and waterline 
activities.  

As such, the Department has not renewed the temporary emergency authorizations 
previously issued for the existing sandbag/burrito revetments, nor has the Department 
issued new authorizations. 

The administrative rules recognizes that the propriety of allowing shoreline erosion control 
measures for private applicants requires a balance between the applicant’s reasonable 
use of the land or building without the permit, the effect on beach processes or lateral 
public access, and compensation to the State for the loss of beach processes or lateral 
public access.  HAR § 13-5-22 P-15(D-1). 

The OCCL has been significantly challenged by recent events on the north shore over 
the past several years.  The office has been trying to balance the security of the 
landowners with protection of the sand beach.  Without intervention by the Department of 
Land and Natural Resources with a combination of authorizing sand pushing/shaping and 
soft erosion control measures, many shoreline homes would already be lost.  Yet many 
homeowners have also installed, and continue to install, unauthorized erosion control 
structures without Department consent or authorization.  The reality of the situation is that 
the north shore's ocean surf is an unpredictable, massive force that may not be managed. 

Based on the presented evidence, the documented unauthorized temporary erosion 
control structure(s) and unauthorized erosion control measures sit upon State-owned 
public land and constitute land use violations.  The Freemans did have Emergency CDUP 
OA 21-2 for temporary erosion control measures consisting of one ballast tube (burrito) 
and a tarp fronting Parcel 034, but it is clear that the existing erosion control structure is 
no longer compliant with what was authorized.  Versions of the unauthorized structure in 
the subject area fronting Parcel 034 have failed due to the combination of high waves and 
tides, which are common for this area.  The unauthorized structure has been 
reconstructed and modified without prior consultation or obtaining the appropriate 

 
8  While these measures are currently mildly effective at protecting beachfront development, it is 
understood that sea level rise will render these temporary measures increasingly ineffective. For this 
reason, the OCCL encourages beachfront homeowners living on chronically eroding shorelines to take 
proactive measures, such as decreasing their building footprint and relocating structures to the extreme 
landward extent of their property boundaries.  
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authorizations.  The Freemans did not obtain authorization from OCCL or obtain a land 
disposition or permission from the Board to utilize and occupy State lands.9

Based on previous correspondence with the Freemans regarding this matter, they are
fully aware of their noncompliance, violations, and the need to consult with the OCCL to 
obtain authorization(s) prior to conducting work in the shoreline area. Yet, the Freemans 
or their agents have willfully continued to engage in unauthorized activities by continuing 
to install erosion control measures in the shoreline area fronting Parcel 034 in the subject 
area.  OCCL has received or documented approximately twenty-two instances (on 
separate days) of willful violation occurring after the Department issued its written and 
verbal notifications to the Freemans directing them to cease such activities. 

OCCL staff recommends that the Board issue fines and penalties allowed under its 
authority, as further described below. 

 

FINDINGS AND CONCLUSIONS 

Based on the above-summarized information: 

1. The Freemans did in fact, authorize and cause: 

 The modification and placement of additional unauthorized erosion control 
measures and the construction of unauthorized shoreline erosion 
structure(s) upon public land within the State Land Use Conservation 
District, Resource Subzone; 

 There has been no land disposition allowing the Freemans to occupy public 
land by the erosion control measure(s); 

2. Despite receiving verbal and written notice of their unauthorized activities from the 
OCCL starting in January 2022, the Freemans have failed to remove debris and 
past unauthorized erosion control structures fronting Parcel 034, and they have 
willfully continued to allow unauthorized work within the Conservation District in 
the subject area on at least twenty-two separate days or occasions; and,

3. That the unauthorized occupation of public land by the Freemans and/or their 
agents occurred upon submerged public land that lies within the State Land Use 
Conservation District, Resource Subzone. 

 

STAFF RECOMMENDS 

 
9  Because the emergency erosion control structure is installed in front of the portion of the property 
that is eroding, it is considered to be on the state submerged land.  The Department requires an applicant 
for an emergency erosion control permit (such as to place sandbags on the beach) to apply for a Right of 
Entry or a Revocable Permit from the Board under HRS 171-55. 
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1. That the Board of Land and Natural Resources adopt the findings and conclusions
set forth above and also impose the following administrative fines: 

a. Pursuant to Section 183C-7, HRS, the Freemans may be fined up to 
$15,000 for violating the provisions of Section 13-5-24, HAR, by failing to 
abide by the terms and conditions of Emergency CDUP OA 21-2 that 
required obtaining approval prior to performing modifications to the 
structure and/or installing new erosion control measures to construct a new 
erosion control structure on submerged land in the Conservation District 
Resource Subzone;

b. Pursuant to Section 183C-7, HRS, the Freemans may be fined up to 
$15,000 per day per violation for each day in which the violation persist for 
violating the provisions of Section 13-5-24, HAR, by willfully violation these 
sections on twenty-two separate days and installing erosion control 
measures after receiving written and verbal notification from the 
Department to cease such activity on submerged land in the Conservation 
District Resource Subzone, and therefore may total $330,000;

c. Pursuant to Section 171-6 (12), HRS, the Freemans may be fined up to
$1,000 per day for their failure to remove the encroachments upon public 
lands, accrual of such starting when they received notice on February 7, 
2022, and therefore may total $592,000; 

d. Therefore, that the total fines and administrative costs that may be levied 
against the Freemans may be $937,000, and that the Freemans shall pay 
all designated fines and administrative costs within ninety (90) days from 
the date of the Board’s action; 

2. That the Board of Land and Natural Resources authorizes the Department of the 
Attorney General to file a Notice of Pendency of Action with deed or deed 
instrument of Parcel 034 at the Bureau of Conveyances pursuant to Sections 171-
6.4(c), 501-151, and 634-51, HRS; 

3. That the Freemans, or a future owner of Parcel 034, shall remove all unauthorized 
erosion control materials and encroachments by July 1, 2024; 

4. That the Freemans or a future owner of Parcel 034 shall remove or relocate the 
portions of the dwelling that are makai of the shoreline by July 1, 2024.  That the 
Freemans or a future owner of Parcel 034 shall ensure that removal or relocation 
of the dwelling or portions of it that are makai of the shoreline comply with all 
applicable statutes, ordinances, rules, regulations, and conditions of the Federal, 
State and County governments; 

5. That the Freemans shall restore the subject area to a more natural state and the 
Department’s satisfaction by July 1, 2024;  

6. Regarding Recommendations 3 and 4, the Board authorizes the issuance of a 
right-of-entry permit to the Freemans or a future owner of Parcel 034 covering the 
subject area for removal of the shoreline erosion control device under the terms 
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and conditions cited above, which are by this reference incorporated herein and 
further subject to the following:

a. The standard terms and conditions of the most current right-of-entry permit 
form, as may be amended from time to time;

b. The right-of-entry shall expire on July 1, 2024 or upon the completion of the 
project, whichever is sooner; and, 

c. Such other terms and conditions as may be prescribed by the Chairperson 
to best serve the interests of the State; 

7. That in the event the Freemans or a future owner of Parcel 034 fail to restore the 
shoreline area to a more natural state and to the Department’s satisfaction by July 
1, 2024, then the Freemans or a future owner of Parcel 034 shall be liable for all 
costs of removal incurred by the State or local government(s); 

8. That in the event of failure of the Freemans or a future owner of Parcel 034 to 
comply with any order imposed in connection with this enforcement action, they 
shall be fined an additional $16,000 per day, pursuant to Sections 171-6(12) and 
183C-7, HRS, until the order is complied with;  

9. That any extension of these deadlines will require the concurrence of the Board.  
Any request to extend these deadlines will require supportive information and 
documentation from the Freemans or a future owner of Parcel 034 as to why an 
extension may be warranted.  Any extension request regarding these deadlines 
must be submitted to the Department prior to the deadline or any authorized 
extension thereof; 

10. That in the event of failure of Eric and Moniza Freeman or a future owner of Parcel 
034 to comply with any order herein, this matter shall be turned over to the Attorney 
General for disposition, including all administrative costs;  

11. That the Board delegate authority to the Chairperson to effectuate the above 
recommendations, subject to such conditions as may be prescribed by the 
Chairperson to best serve the interest of the State, without further consultation with 
the Board, and subject to review and approval by the Department of the Attorney 
General; and 

12. The above noted conditions of Enforcement file OA 22-18 shall be recorded with 
the deed instrument by the Freemans at the Bureau of Conveyances (BOC – (808) 
587-0147) pursuant to Section 13-5-6 (e), HAR. 
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Respectfully submitted,

Trevor Fitzpatrick, Staff Planner 
Office of Conservation and Coastal Lands

Approved for submittal: 

________________________________ 

Dawn N. S. Chang, Chairperson 
Board of Land and Natural Resources 
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Exhibit List for K-1 
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Exhibit 3: UH Coastal Geology Group Erosion Rate Map (page 48) 

Exhibit 4:  Photographic History and Summary of Shoreline Area Fronting Parcel 034 from 
Approximately November 2013 to August 2021 (pages 49-61) 

Exhibit 5:  OCCL Photos of Shoreline Area Fronting Parcel 034 
Uses January 2022 to May 2023 (pages 62-94) 

Exhibit 6:  Settlement Agreement Contested Case OA 20-01 and ENF: OA 20-16 (pages 95-119) 

Exhibit 7:  Emergency Conservation District Use Permit (CDUP) OA 21-02 (pages 120-124) 
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the Conservation District seaward of Parcel 034 (pages 125-134) 

Exhibit 9:  Correspondence Letter COR: OA 22-
within the Conservation District and Observed Continued Unauth 35-
141) 

Exhibit 10: Freeman’s Response to Notice of Alleged Violation ENF: OA 22-18 (pages 142-146) 

Exhibit 11: 
Parcel 034 and Safety Concerns (pages 147-149) 
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150-183) 

Exhibit 13: Freeman’s February 27, 2023, Response Letter (page 184) 
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Sea Level Rise Projections For Modeling 

Sea level rise exposure mapping in the 2017 Hawai i Sea Level Rise Report is based on 
an upper-end projection of 3.2 feet of sea level rise by 2100 in the 5th Assessment 
Report (AR5) of the Intergovernmental Panel on Climate Change (IPCC

As expected, the science on sea level rise observations and forecasts have continued to 
advance. Since completion of the 2017 Report, peer-reviewed scientific literature as 
well as government and multinational reports increasingly point to about 3 feet of sea 
level rise by 2100 as a mid-range, rather than high-end

From: https://www.pacioos.hawaii.edu/shoreline/slr-hawaii/ 





































































































































































































































































































































APPENDIX: TEXT SUMMARY OF ATTACHMENT 

Appendix: Text Summary of Attachment 
 
This text summary has been prepared solely for accessibility purposes to facilitate general 
understanding of the referenced document. It does not constitute the official record, is not 
intended to be a complete or verbatim reproduction, and may omit, condense, or paraphrase 
content. This summary has no legal force or effect and shall not be relied upon for legal, regulatory, 
or evidentiary purposes. In the event of any inconsistency or conflict, the original document, as 
maintained by the issuing authority, shall control and be deemed the authoritative source. 

 
This document is a proposed settlement agreement between: 

• DLNR (Department of Land and Natural Resources), through OCCL  

• Eric and Moniza Freeman (59-181 Ke Nui LLC)  
It resolves Conservation District Enforcement Case OA 22-18, involving unauthorized shoreline 
erosion control structures and encroachment onto State land at a North Shore property (Parcel 
034).  

 

Background 

• OCCL initiated enforcement based on unauthorized shoreline work and permit violations  

• The Freemans:  
o Failed to comply with conditions of an Emergency CDUP  
o Conducted work on State-owned land (makai of the property) without authorization  

• The Freemans requested a contested case hearing, but the parties agreed to settle instead  

 

Core Settlement Terms 
1. Relocation of Structure 

• The Freemans must:  
o Move their house mauka (to the back of the lot)  
o Complete this by December 31, 2025  
o Obtain all required permits (except DLNR permits, which are waived under the order)  

2. Shoreline Determination 

• The parties will attempt to agree on the shoreline location  

• If not: The Freemans must obtain a formal shoreline certification by December 31, 2025  
3. Removal of All Shoreline Encroachments 

• The Freemans must:  
o Remove all debris, erosion control structures, and encroachments from State land  
o Deadline: December 31, 2025  



• Possible one-time extension (up to 6 months) if:  
o Permits are delayed, or  
o Weather prevents safe completion  

 
4. Restoration Requirements 

• The Freemans must:  
o Conduct dune restoration and vegetation planting  
o Follow the Hawaiʻi Dune Restoration Manual  
o Complete by December 31, 2025  
o Coordinate with OCCL  

 
5. Admission and Waiver 

• The Freemans:  
o Admit they violated applicable laws and rules  
o Waive their right to a contested case hearing  

 

Financial Penalties 

Reduced Fine Structure 

• Total potential fines: $937,000  

• Reduced to: $510,000 upon compliance  

Additional Reductions 

• Fines may be further reduced dollar-for-dollar based on compliance costs (e.g., permits, 
design work)  

• BUT:  
o Cannot drop below $10,000 minimum  
o Excludes:  

 Legal fees  
 Non-compliance-related improvements  

Payment Deadline 

• All fines must be paid by December 31, 2025  
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