STATE OF HAWAI‘I
DEPARTMENT OF LAND AND NATURAL RESOURCES
OFFICE OF CONSERVATION AND COASTAL LANDS
Honolulu, Hawai‘i

May 08, 2026
Board of Land and
Natural Resources
State of Hawai'i
Honolulu, Hawai'i
Regarding: Request for Approval of Proposed Settlement Agreement in Conservation

District Contested Case OA 24-01, relating to 59-181 Ke-Nui LLC and Eric and
Moniza Freeman and alleged violations on State land located makai of 59-181 D
Ke Nui Road, Tax Map Key No. (1) 5-9-002:034.

The Board may go into Executive Session pursuant to Section 92-5(a)(4) Hawai'i
Revised Statutes, in order to consult with its attorney on questions and issues
pertaining to the Board’s powers, duties, privileges, immunities, and liabilities.

Attachment: Proposed Settlement Agreement

Background

On December 7, 2023, as agenda item K-1, the Department of Land and Natural Resources’ Office
of Conservation and Coastal Lands (“OCCL”) requested that the Board of Land and Natural
Resources (“Board”) impose administrative fines and other penalties against Eric and Moniza
Freeman (“Petitioners”) for alleged permit noncompliance, construction of shoreline erosion
control device, and encroachment upon state land located makai of 59-181 D Ke Nui Road,
https://dlnr.hawaii.gov/wp-content/uploads/2023/12/K-1.pdf. After the Board voted on the
agenda item, Petitioners Eric and Moniza Freeman verbally requested a contested case hearing.
The Board granted that request for contested case hearing on December 7, 2023,
https://dlnr.hawaii.gov/wp-content/uploads/2024/07/Minutes-231207.pdf.

OCCL and the Petitioners reached a proposed settlement agreementin lieu of the hearing and now
this Board’s approval of the settlement agreement.
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https://dlnr.hawaii.gov/wp-content/uploads/2023/12/K-1.pdf
https://dlnr.hawaii.gov/wp-content/uploads/2024/07/Minutes-231207.pdf

Recommendation

1. That the Board approve the proposed Settlement Agreement by and between State of
Hawai‘i, Department of Land and Natural Resources (“DLNR”), the Office of Conservation
and Coastal Lands (“OCCL”) and Petitioners Eric and Moniza Freeman (collectively, the
“Freemans”).

Respectfully submitted,
S Weickaed Cain

Michael Cain, Administrator
Office of Conservation and Coastal Lands

Approved for submittal:
Ryan K.P. Kanaka‘ole, Acting Chairperson
Board of Land and Natural Resources


https://stateofhawaii.na1.adobesign.com/verifier?tx=CBJCHBCAABAAkNEj5LvJSfwWnsYjxNHl_XA3hARL6-iN
https://stateofhawaii.na1.adobesign.com/verifier?tx=CBJCHBCAABAAkNEj5LvJSfwWnsYjxNHl_XA3hARL6-iN

SETTLEMENT AGREEMENT

This SETTLEMENT AGREEMENT (“Agreement™) by and between the State of Hawai‘i,
Department of Land and Natural Resources (“DLNR”), the Office of Conservation and Coastal
Lands (“OCCL”) and 59-181 Ke-Nui LLC and Eric and Moniza Freeman (collectively, the
“Freemans”) is made and entered as of this day of August, 2025, but effective as of the
last date on the signature page of this Agreement.

This Agreement is subject to the approval of the Board of Land and Natural Resources
(“BLNR” or the “Board”) and if not so agreed by the Board, shall be deemed void.

From time to time this agreement may refer to the OCCL and the Freemans individually as
a “Party” or collectively as “Parties.”

BACKGROUND

A. OCCL has brought certain Enforcement Actions against the Freemans which relate to the
property owned by the Freemans located at 59-181 D Ke Nui Road, Pupukea-Paumalu
Beach Lots, Koolauloa, Oahu, Tax Map Key (“TMK?”): (1) 5-9-002:034 (the “Property™)

B. The Enforcement Actions were brought before the BLNR on October 13, 2023;

C. OCCL’s enforcement actions arise from events on or about January 17, 2022, January 27,
2022, January 28, 2022, January 30, 2022, January 31, 2022, February 2, 2022, February
3, 2022, February 4, 2022, February 8, 2022, February 11, 2022, February 13, 2022,
February 18, 2022, February 28, 2022, March 2, 2022, March 7, 2022, March 9, 2022,
March 16, 2022, April 11, 2022, October 14, 2022, January 27, 2023, January 29, 2023,
January 30, 2023, February 1,2023, February 4, 2023, February 5, 2023, February 6, 2023,
February 8, 2023, February 27, 2023, May 25, 2023, May 26, 2023, and May 27, 2023 and
are detailed in the September 22, 2023 State of Hawaii Department of Land and Natural
Resources Office of Conservation and Coastal Lands submittal regarding the Request for
Administrative Fines and Other Penalties Against 59-181 Ke-Nui LLC, including Eric and
Moniza Freeman, for Conservation District Enforcement Case OA 22-18 Regarding the
Alleged Permit Noncompliance, Construction of Shoreline Erosion Control Device, and
Encroachment Upon State Land Located Makai of 59-181 D Ke Nui Rd., Tax Map Key:
(1) 5-9-002:034 (the “Enforcement Actions™), attached as Exhibit “A” to this Agreement;

D. Each of the enforcement actions relate to the Freemans’ trespass in State Lands,
specifically the conservation area (i.e. the beach) fronting the Property;

E. Based on the Enforcement Actions, the Freemans may be subject to up to $937,000.00 in-
fines and administrative costs;

F. Atthe December 7, 2023, meeting of the BLNR, the Freemans requested a contested case
on the enforcement action, pursuant to Hawaii Revised Statutes Chapter 91 and
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G. The Freemans and OCCL seek to settle this matter.
Accordingly, the Parties agree as follows:

AGREEMENT

1. Settlement Terms

a. The Freemans shall obtain all the necessary permits for and move their house to
the back of the lot, in compliance with all Federal, State, and County laws, no
later than December 31, 2025, additionally, because execution of this Agreement
by the Board is an order within the Board’s police powers, it is understood that the
Freemans may pursue removal work pursuant to this order and do not need to
apply for any permits issued by the Board;

b. The Freemans and OCCL shall work towards an agreed upon shoreline, but if no
agreement can be found, the Freemans agree to a Shoreline Certification, to be
performed and completed no later than December 31, 2025;

¢. The Freemans shall remove all debris, foundations, shoreline protections, and any
other structures or objects from State lands and the area makai of the Property, in
compliance with all Federal, State, and County laws, no later than December 31,
2025, if the Freemans have applied for all necessary Federal, State, and County
permits by October 1, 2025, the Freemans may request a one-time extension of up
to six months to complete removal work based on a showing that either: (1) they
will not receive a required permit in time to complete work by December 31,
2025, or (2) despite reasonable efforts, they have been unable to safely complete
removal work due to weather;

d. The Freemans, in consultation with OCCL, shall place vegetation and conduct
dune restoration activities in compliance with the 2022 Hawai‘i Dune Restoration
Manual (which can be found at https://dInr.hawaii.gov/occl/files/2024/08/Hawaii-
Dune-Restoration-Manual-Final.pdf) and in compliance with all Federal, State,
and County laws, no later than December 31, 2025, additionally, because
execution of this Agreement by the Board is an order within the Board’s police
powers, it is understood that the Freemans may pursue placement of vegetation
and dune restoration activities (collectively, “Restoration Work™) pursuant to this
Agreement and do not need to apply for any permits issued by the Board, as long
as the Restoration Work is done with the written approval of OCCL;

e. The Freemans admit that they are in violation of the Administrative Rules and
Statutes as detailed in the September 22, 2023, Request for Administrative Fines
and Other Penalties Against 59-181 Ke-Nui LLC, including members Eris and
Moniza Freeman, for Conservation District Enforcement Case OA 22-18
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Regarding the Alleged Permit Noncompliance Construction of Shoreline Erosion
Control Device, and Encroachment Upon State Land Located Makai of 59-181 D
Ke Nui Rd. Tax Map Key: (1) 5-9-002:0034;

The Freemans waive their right to a contested case regarding Enforcement Action
OA 22-18;

. The Freemans fines shall be reduced from Nine-Hundred and thirty scven
thousand dollars ($937,00.00) to Five-Hundred and ten thousand dollars
($510,000.00), once they have complied with paragraphs 1(a)-1(f) above;

. Fines shall also be reduced on a dollar-for-dollar basis, based on the amount the
Freemans’ can prove they reasonably spent on correcting the violations (e.g., for
permits and reasonable architectural and design fees), however in no case shall
the fines be less than $10,000.00 and any spend on upgrades or remodels to the
home shall not be included if they were spent for reasons other than compliance,
monies spent on attorneys’ fees, costs, or other fines (for example, any fines
issued by the City and County of Honolulu, Department of Planning and
Permitting) shall also not be included in this reduction;

DLNR shall forego additional enforcement actions regarding the current
violations, until December 31, 2025;

The Freemans shall pay any fines which are due and owing by December 31,
2025;

. Each side to bear their own attorneys’ fees and costs;

If the Property and the Freemans are not in compliance with all Federal, State, and
County laws by December 31, 2025, the full fine amount of nine-hundred and
thirty-seven dollars ($937,000.00), will become due and owing. Additionally, if it
was not clear from paragraph f above, the Freemans have waived their right to a
contested case or any other means to contest this fine.

Contested Case Proceedings. The Parties agree to execute this Agreement in lieu of

chapter 91, HRS, contested case proceedings for the Enforcement Actions. The
Freemans’ request for a contested case hearing at the December 7, 2023, Board meeting
and in a letter dated December 19, 2023, is deemed withdrawn. In the event that this
Agreement is not effectuated, the contested case proceedings shall proceed as if this
Agreement had not been made. In such an event, this Agreement shall not be presented
as evidence by either party or considered by any tribunal in any current or future
administrative or legal proceeding relating to this matter.
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Agreement Not Binding Until Duly Approved. This Agreement shall not be binding on
any Party unless and-until it is approved by the Board. In the event the Agreement is
not approved by the Board, this Agreement and all related discussions,
communications, and documents exchanged shall be subject to Rule 408 of the Hawai‘i
Rules of Evidence. Ifthis Agreement is not approved by the Board, then all admissions
and statements herein are withdrawn, and they shall have no legal import and are not
binding on the Parties.

No Admission of Fault, Liability, or Guilt. This Agreement shall not be construed or
considered as an admission of any fact, event, circumstance, fault, liability, guilt, or
obligation, unless and to the extent expressly provided in this Agreement.

Good faith Settlement. The Parties agree that the settlement, resolution, and other terms
of this Agreement are reasonable and given in good faith, and that this Agreement and
all of its covenants and provisions are and will be deemed a good-faith settlement under
Hawai‘i Revised Statutes § 663-15.5. Nothing in this Agreement requires either side to
seek a good-faith determination from a court. But, if for any reason, such a
determination becomes necessary, the Parties will cooperate with each other and
support a determination of good-faith settlement by a court of competent jurisdiction.

No Reliance. The Parties represent and warrant that they have access to adequate
information regarding the terms of this Agreement, the scope and effect of the releases
set forth herein, and all other matters encompassed by this Agreement necessary to
make an informed, knowledgeable, and independent decision regarding this
Agreement. The Parties represent and warrant that they have had an opportunity to
obtain legal advice from the attorney of their choice, that they have read the terms of
this Agreement and that they fully understand the terms of this Agreement. The Parties
further acknowledge and represent that they have not relied on the inducements,
promises, representations, or statement of fact or opinion made by any party, person or
entity.

Entire Agreement. This Agreement contains the entire agreement of the Parties about
the subject matter hereof. Prior negotiations related to this agreement and drafts of this
agreement will not be considered in interpreting this Agreement and are merged herein.

Amendments. This Agreement may not be altered, amended, modified, or otherwise
changed, in any respect whatsoever, except by a writing duly executed by all the Parties
to this Agreement. Each Party hereby acknowledges and agrees that it will make no
claim at any time that this Agreement has been orally altered or modified in any respect
whatsoever.

Binding on Successors and Related Entities. This Agreement will inure to the benefit
of, and will be binding upon, each of the Parties for each, and all predecessors,
successors, and assigns, and upon all persons or entities claiming by, through, or under
any Party.
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10. Cooperation. The Parties agree to fully cooperate with one another to carry out this
Agreement, including executing any further documents or taking further steps that any
other Party may reasonably request in connection with the same.

11.  No Party Deemed Drafter. The Parties agree that no Party to this Agreement will be
claimed or deemed to be the drafter of this Agreement should any dispute arise over its
interpretation:

12.  Authority. By signing this Agreement, the Parties warrant and represent that this
Agreement has been validly authorized and constitutes a legally binding and
enforceable obligation for them.

13.  Electronic Signatures. This Agreement may be executed in counterparts. Duplicate,
unexecuted pages may be discarded, and the remaining pages assembled as one
instrument. Electronically transmitted signatures (e.g., by email or facsimile) shall be
effective for all purposes.

14.  Severability. Should any provision of this Agreement be declared or be determined by
any court to be illegal or invalid, the validity of the remaining parts, terms, or provisions
will not be affected thereby, and the illegal or invalid part, term, or provision will be
deemed not to be a part of this Agreement.

15.  Fees. Each Party shall bear its own costs related to this Agreement, including but not
limited to attorney’s fees, filing fees, realty fees, due diligence costs, and title reports.
The Parties agree to not seek attorney’s fees and costs arising from this Agreement.

16.  Goveming Law; Jurisdiction; Venue. This Agreement shall be construed in accordance
with the laws of the State of Hawai‘i. The Circuit Court of the First Circuit shall have
jurisdiction over the Parties for the purpose of enforcing or interpreting the terms of
this Agreement.

17.  Headings. The headings in this Agreement are for convenience only and in no way
limit, alter, or affect the matters in this Agreement or the paragraphs captioned.

To evidence the Parties’ agreement to this Agreement, each Party has executed it and
delivered it effective as of the date indicated under that Party’s signature.

STATE OF HAWAII
Approved by the Board of Land and
Natural Resources at its meeting
held on , 2025. By:

DAWN N.S. CHANG
Chairperson
Board of Land and Natural Resources
APPROVED AS TO FORM:
Dated:
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_~"JOHNE. DUBIEL

Deputy Attorney General
Counsel for State of Hawai‘i

Dated: 7/11/2025

59-181 KE-NUI LLC AND ERIC AND

MONIZA FREEMAN

Eric Freeman

Dated: 711142025

By:

" AIMEE KEALI'l BARNES
Member

Dated:

By:

DOREEN NAPUA CANTO
Member

Dated:

By:

Member
Dated:

By:

RILEY SMITH
Member

Dated:

By:

' WESLEY KAIWI NUI YOON
Member

Dated:

By:

KAREN ONO
Member

Dated:

TV lonirna Freeman

Moniza Freem#f

Dated: 7/11/2025
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EJ‘L(}C/ ‘anmrb OVED AS TO
59-181 KE-NUI LLC
By__ Eric Freeman

Its Member BERNIE BAYS
Dated: 7/11/2025 Counsel for Eric and Moniza }'reeman

Dated: ':S-U\(\/ I, 2025

7of7

Attachment page A-7



STATE OF HAWAII
DEPARTMENT OF LAND AND NATURAL RESOURCES
OFFICE OF CONSERVATION AND COASTAL LANDS
Honolulu, Hawaii

September 22, 2023

Board of Land and Natural Resources
State of Hawaii
Honolulu, Hawaii

REGARDING: Request for Administrative Fines and Other Penalties Against
59-181 Ke-Nui LLC, including members Eric and Moniza
Freeman, for Conservation District Enforcement Case OA 22-
18 Regarding the Alleged Permit Noncompliance,
Construction of Shoreline Ercsion Control Device, and
Encroachment Upon State Land Located Makai of 59-181 D
Ke Nui Rd., Tax Map Key: (1) 5-8-002:034

The Board may go into Executive Session pursuant to Section
92-5(a){4), Hawaii Revised Sfafutes, in order to consulf with
its aftorney on questions and issues petrtaining o the Board's
powers, duties, privileges, immunities, and liabilities.

AGAINST: 59-181 Ke-Nui LLC and members Eric and Moniza Freeman
(collectively, the “Freemans™)

LOCATION: Makai of 59-181 D Ke Nui Rd. Pupukea-Paumalu Beach Lots,
Koolauloa, Oahu, Tax Map Key ("TMK"): (1) 5-9-002:034

LANDOWNER: State of Hawaii

SUBZONE: Resource

SUMMARY

This report concerns Office of Conservation and Coastal Lands ("OCCL") Conservation
District Enforcement Case QA 22-18. On September 3, 2020, the landowners of 59-181
D Ke Nui Rd. Pupukea-Paumalu Beach Lots, Koolauloa, Oahu, also identified as Tax
Map Key (1) 5-9-002:034 (“PParcel 034") obtained Emergency Conservation District Use
Permit ("Emergency CDUP") OA 21-2 (attached hereto as Exhibit T) for the repairs of the
temporary erosion control structure consisting of one ballast tube and a tarp subject to

ITEM K-1
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OCCL ENF: OA 22-18

November 2017: Emergency authorization was given for sand pushing fronting three
properties, including Parcel 034. The authorization noted that this
effort was o supplement the previous sand push conducted in the
summer/Fall, when the beach was not sufficiently wide to fully restore
the berm fronting these properties.

March 2018: Emergency authorization was given for sand pushing fronting six
properties, including Parcel 034. A follow-up site inspection by OCCL
revealed that the pushing was not in compliance with the terms of the
authorization, in part because it only allowed scraping up to 1-foot
below the existing grade, but it appeared (obvious) to staff that the
slope was raised over one-foot above the previous beach face and
sand had aiso been scraped at greater depth than one-foot below the
existing grade of the beach. See Exhibit 4, p. 59.

February 2021: Emergency authorization was given for sand pushing fronting four
properties, including Parcel 034. A follow-up site inspection of the
subject area by OCCL revealed that the amount of sand pushed far
exceeded what was authorized. OCCL later consuited with the
School of Ocean and Earth Science and Technology Sea Grant
Extension Agents, who expressed concern that the amount and
steepness of sand pushed could accelerate erosion fronting the
neighboring properties. See Exhibit 4, p. 61.

Temporary Erosion Conirol

February 2019: The Chairperson of the Board authorized “temporary erosion control”
fronting the subject property, which was to consist of one ballast tube
{burrito) and one tarp. In the email authgrization, the Ch:  noted their
concerns about potential flanking the structure may cause to
adjacent, unarmored properties. See Exhibit 4, p. 60.

Parcel 034 has been the subject of two previous enforcement actions by OCCL (ENF: OA
20-16 and ENF: OA 22-8), and one Contested Case (CC: OA 20-01) regarding
unauthorized land uses in the Conservation District consisting of the installation of
unauthorized erosion conirol materials:

» In ENF: OA 20-16, the Board initially deferred action on the alleged unauthorized
installation of erosion control materials (four additional burritos) to the structure.
After the Board deferred the matter, the landowners of Parcel 034 filed a petition
for a Contested Case, resulting in CC: OA 20-01. See Exhibit 4, p. 61.

e [n CC: OA 20-01, OCCL and the landowners of Parcel 034 settled the dispute
before an evidentiary contested case hearing was held. The Board-approved

5 For det: ™ - T T T o © 2019 agenda (ENF: QA 20-
16), available ai
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OCCL ENF: OA 22-18

settlement required the landowners of Parcel 034 to remove the additional four
burritos they had installed without permission while allowing them to keep the one
burritc and tarp which were originally authorized and pay $3,000 in fines and
administrative costs. See Exhibit 6, pp. 95-119. On September 3, 2020; the
landowners obtained “Emergency CDUP QA 21-2” for the repairs of the temporary
erosion control structure consisting of one ballast tube and a tarp subject to thirty-
one conditions. The expiration date of both Emergency CDUP QA 21-2 and also
the temporary erosion control siructure was September 3, 2023. See Exhibit 6
and Exhibit 7.

e InENF: QA 22-8, Eric and Moniza Freeman were issued a Civil Resource Violation
System (“CRVS™) Notice for the placement of a fence in the shoreline area fronting
Parcel 034 {subject area) without authorization. The Freemans were facing a
$1,000 fine if they failed to remove the fence after 21 days from receiving the CRVS
Notice. The matter appears to have been resolved after the fence was removed
and no fines were issued. See Exhibit 4, p. 61.

UNAUTHORIZED LAND USE IN THE CONSERVATION DISTRICT

On January 17, 2022, OCCL conducted a site inspection of the subject area. Staff
observed that a series of seasonally large winter swells from a westerly direction
appeared to have accelerated erosion along this stretch of the Paumalu shoreline
affecting several shoreline properties, including Parcel 034. The combination of high
waves, high tides, and accelerated erosion resulted in exposure of the erosion control
structure and what appeared to be additional unauthorized modifications alleged herein,
such as the installation of additional sandbags and burritos. Soon after the site visit,
QCCL began receiving complaints and reports of (more) alleged unauthorized work along
this siretch of Paumalu. As a result, OQCCL began conducting semi-regular visits to the
subject area in order to document conditions, including any alleged unauthorized
activities. See Exhibit 5, p. 62.

On January 27, 2022 OCCL conducted one of these site inspections of the subject area.
During the visit, OCCL staff observed ongoing work in the shoreline area fronting Parcel
034, consisting of the installation erosion conirol materials and sandbags without
authorization. During this site visit, a man who identified himself as “Frank” and who
stated he was conducting work on behalf of the landowners of Parcel 034 was given
verbal notification that the alleged unauthorized activities in shoreline area appeared to
be a land use viclation in the Conservation District and therefore needed to stop
immediately. See Exhibit 5, pp. 63-64.

On January 28, 2022, Eric and Moniza Freeman were also issued a written Notice of
Alleged Violation for the unauthorized work documented on the previous day. The notice
stated, in relevant part: “Should you fail to immediately cease such activity after written or
verbal notification from the departrment, willful violation may incur an addifional fine of up
to $15,000.00 per day per violation for each day in which the viclation persists. Failure
fo comply with any part of the letter mentioned above will result in the matter being
forwarded to the Board for formal action’. On this same day, OCCL received a photo

6
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OCCL ENF: OA 22-18

(3} the subdivision of land; or

(4 the construction, reconstruction, demolition, or alteration of any structure,
building, or facility on land.

One of the allowed uses is for shoreline erosion control, pursuant to Section 13-5-22 P-
15(D-1), HAR:

Seawall, revetment, groin, or other coastal erosion control structure or device,
including sand placement, to control erosion of land or infand area by coastal
waters, provided that the applicant shows that (1) the applicant would be deprived
of all reasonable use of the land or building without the permit;(2) the use would
not adversely affect beach processes or lateral public access along the shoreline,
without adequately compensating the State for its loss; or (3) public facilities (e.g.,
public roads) critical to public health, safety, and welfare would be severely
damaged or destroyed without a shoreline erosion control structure, and there are
no reasonable alternatives (e.g., relocation). Requires a shoreline certification.

Section 183C-7, HRS, provides the statutory penalty for violations of Chapter 13-5, HAR,
and provides, in relevant part;

(a) The department shail prescribe administrative procedures as it deems
necessary for the enforcement of this chapter.

(b)  Any person violating this chapter or any rule adopted in accordance with this
chapter shall be fined not more than 315,000 per violation in addition to
administrative costs, costs associated with land or habitat restoration, and
damages to public land or natural resources, or any combination thereof. After
written or verbal notification from the department, willful violation of this chapter
or any rule adopted in accordance with this chapter may incur an additional fine
of up to 315,000 per day per violation for each day in which the violation
persists.

The board may set, charge, and collect the fine based on the value of the
natural resource that is damaged, the market value of the natural resource
damaged, and any other factor it deems appropriate, such as the loss of the
natural resource to its natural habitat and environment and the cost of
restoration or replacement. The remedies provided for in this subsection are
cumulative and in addition to any other remedies allowed by law.

Pursuant to Section 13-5-6, HAR, any person, firm, government agency, or corporation
violating any of the provisions of HAR chapter 13-5 or provisions of the permits issued
pursuant thereto, shall be punished as provided in chapter 183C, HRS.

Chapter 205A-2(B), HRS, further provides that as a State policy, there is a prohibition on
the construction of private shoreline hardening structures, including seawalls and
revetments, at sites having sand beaches and at sites where shoreline hardening
structures interfere with existing recreational and waterline activities.

11
K-1

Attachment page A-18



Attachment page A-19



Attachment page A-20



Attachment page A-21



Attachment page A-22



Attachment page A-23



OCCL ENF: OA 22-18

1. That the Board of Land and Natural Resources adopt the findings and conclusions
set forth above and also impose the following administrative fines:

a. Pursuant to Section 183C-7, HRS, the Freemans may be fined up to
$15,000 for violating the provisions of Section 13-5-24, HAR, by failing to
abide by the terms and conditions of Emergency CDUP OA 21-2 that
required obtaining approval prior to performing medifications to the
structure and/ar installing new erosion control measures to construct a new
erosion control structure on submerged land in the Conservation District
Resource Subzone;

b. Pursuant to Section 183C-7, HRS, the Freemans may be fined up to
$15,000 per day per violation for each day in which the violation persist for
violating the provisions of Section 13-5-24, HAR, by willfully violation these
sections on twenty-two separate days and installing erosion control
measures after receiving written and verbal notification from the
Department to cease such activity on submerged land in the Conservation
District Resource Subzone, and therefore may total $330,000;

¢. Pursuant to Section 171-6 (12), HRS, the Freemans may be fined up to
$1,000 per day for their failure to remove the encroachments upon public
lands, accrual of such starting when they received notice on February 7,
2022, and therefore may total $592,000;

d. Therefore, that the total fines and administrative costs that may be levied
against the Freemans may be $837,000, and that the Freemans shall pay
all designated fines and administrative costs within ninety (90) days from
the date of the Board'’s action;

2. That the Board of Land and Natural Resources authorizes the Department of the
Attorney General to file a Notice of Pendency of Action with deed or deed
instrument of Parcel 034 at the Bureau of Conveyances pursuant to Sections 171-
6.4(c), 501-151, and 634-51, HRS;

3. That the Freemans, or a future owner of Parcel 034, shall remove all unauthorized
erosion control materials and encroachments by July 1, 2024;

4. That the Freemans or a future owner of Parcel 034 shall remove or relocate the
portions of the dwelling that are makai of the shoreline by July 1, 2024 That the
Freemans or a future owner of Parcel 034 shall ensure that removal or relocation
of the dwelling or portions of it that are makai of the shoreline comply with all
applicable statutes, ordinances, rules, regulations, and conditions of the Federal,
State and County governments;

5. That the Freemans shall restore the subject area to a more natural state and the
Department’s satisfaction by July 1, 2024,

6. Regarding Recommendations 3 and 4, the Board authorizes the issuance of a
right-of-entry permit to the Freemans or a future owner of Parcel 034 covering the
subject area for removal of the shoreline erosion control device under the terms

17
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OCCL ENF: OA 22-18

and conditions cited above, which are by this reference incorporated herein and
further subject to the following:

a. The standard terms and conditions of the most current right-of-entry permit
form, as may be amended from time to time;

b. The right-of-entry shall expire cn July 1, 2024 or upon the completion of the
project, w hever is sooner; and,

¢. Such cther terms and conditions as may be prescribed by the Chairperson
to best serve the interests of the State;

7. That in the event the Freemans or a future owner of Parcel 034 fail to restore the
shoreline area to a more natural state and to the Department’s satisfaction by July
1, 2024, then the Freemans or a future owner of Parcel 034 shall be liable for all
costs of removal incurred by the State or lecal government(s),

8. That in the event of failure of the Freemans or a future owner of Parcel 034 to
comply with any order imposed in connection with this enforcement action, they
shall be fined an additional $16,000 per day, pursuant to Sections 171-6(12) and
183C-7, HRS, until the order is compiied with;

8  That any extension of these deadlines will require the concurrence of the Board.
Any request to extend these deadiines will require supportive information and
documentation from the Freemans or a future owner of Parcel 034 as to why an
extension may be warranted. Any extension request regarding these deadlines
must be submitted to the Department prior to the deadiine or any authorized
extension thereof;

10. That in the event of failure of Eric and Moniza Freeman or a future owner of Parcel
034 to comply with any order herein, this matter shall be turned over to the Attorney
General for disposition, including all administrative costs;

11.That the Board delegate autharity to the Chairperson to effectuate the above
recommendations, subject to such conditions as may be prescribed by the
Chairperson to best serve the interest of the State, without further consultation with
the Board, and subject to review and approval by the Department of the Attorney
General; and

12.The above noted conditions of Enforcement file OA 22-18 shall be recorded with
the deed instrument by the Freemans at the Bureau of Conveyances (BOC — (B08)
587-0147) pursuant to Section 13-5-6 (e), HAR.

18
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Respectfully submitted,

e

- T
ras

Trevor Fitzpatrick, Staff Planner
Office of Conservation and Coastal Lands

0T

Approved for submittal:

=

Dawn N. S. Chang, Chairperson
Board of Land and Natural Resources

19
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Exhibit List for K-1

Exhibit 1.
Exhibit 2.

Exhibit 3.
Exhibit 4

Exhibit 5

Exhibit 6.
Exhibit T
Exhibit 8:

Exhibit 9.

Exhibit 10:
Exhibit 11.

Exhibit 12:

Exhibit 13-

Location & Sea Level Rise Maps (pages 21-24)

C&CH Real Property Assessment Information, Hawai'i Cesspool Prioritization Tool Map,
Airbnb.com add, and Freeman Deeds for Parce! 034 (pages 25-47)

UH Coastal Geology Group Erosion Rate Map (page 48)

Photographic History and Summary of Shoreline Area Fronting Parcel 034 from
Approximately November 2013 to August 2021 (pages 49-61)

OCCL Photos of Shoreline Area Fronting Parcel 034 and Alleged Unauthorized Land
Uses January 2022 to May 2023 (pages 62-34)

Settlement Agreement Contested Case OA 20-01 and ENF: OA 20-16 (pages 95-119)
Emergency Conservation District Use Permit (CDUP) OA 21-02 (pages 120-124)

Notification of Alleged Violation ENF: OA 22-18 Alleged Unauthorized Land Use Within
the Conservation District seaward of Parcel 034 (pages 125-134)

Correspondence Letter COR: OA 22-122 Regarding Potential Unauthorized Land Uses
within the Conservation District and Observed Continued Unauthorized Work (pages 135-
141)

Freeman’'s Response to Notice of Alleged Violation ENF: OA 22-18 (pages 142-1486)

Screenshot of Text Message Received from Individual Vacation Renting the Dwelling on
Parcel 034 and Safety Concerns (pages 147-149)

February 6, 2023, OCCL Letter to the Freeman’s Regarding ENF: OA 22-18 and
Continued Unauthorized Land Uses and Work within the Conservation District (pages
150-183)

Freeman’s February 27, 2023, Response Letter (page 184)

K-1
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717123, 1:00 PM Ocean View Home steps to Sunset Beach - Houses for Rent in Pupukea, Hawaii, United States - Airbnb

What this place offers

Garden view
Ocean view

Public or shared beach access

o Hd <o

Kitchen

o—
=

Wifi

Dedicated workspace
Free street parking
60" HDTV

Free washer —In unit

Eearbormonexide-atarm

7@ {d Dk 9)

)

Show all 43 amenities ]

7 nights in Pupukea

Aug 30, 2023 - Sep 6, 2023

https://www.airbnb.com/rooms/785222132346485053?adults=18&category_tag=Tag%3A7769&children=08&enable_m3_private_room=true&infants=0&... ~ 3/9
Exhibit 2 K-1
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717123, 1:00 PM Ocean View Home steps to Sunset Beach - Houses for Rent in Pupukea, Hawaii, United States - Airbnb

August 2023 Seg

* 5.0 - 4 reviews

Cleanliness 5.0
Accuracy 48
Communication 5.0
Location 5.0
Check-in 5.0
Value 45

Cameron

June 2023

We had a wonderful time! Incredible location — will miss the sound of the waves. Can’t wait to go
back!

Keir

May 2023
Overall a great place in a beautiful spot. Nice beach out front and never crowded while we were
there. We loved the location - it's pretty centrally located so that it didn't take too long to get to
anything on the North Shore from the Polynesian Center to Haleiwa. The surrounding...

Show more >

Nicole
March 2023

We had a great stay. So relaxing. The deck and ocean view was incredible and we saw whales

breachina everv dav! Fallina asleeo to the sound of the ocean was so nice. Hosts were suoer
https://www.airbnb.com/rooms/785222132346485053?adults=1&category_tag=Tag%3A7769&children=0&enable_m3_private_room=true&infants=0&...  4/9
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77123, 1:.00 PM Ocean View Home steps to Sunset Beach - Houses for Rent in Pupukea, Hawaii, United States - Airbnb
was Tounaeq In ZuUus ano our propertes retiect our Nign stanqaras o1 excelence. vwitn over 4uy

professionally managed luxury homes available for vacation rentals, we are committed to making

sure that our vacation clients experience the very best in quality, delivery, and outstanding service
Our Vacation Rental Management Team reflects our high standards of excellence. With over 400
professionally managed luxury homes available for vacation rentals throvghout the US, we are
committed to ensuring our vacation clients experience the very best in quality, delivery, and
outstanding service. Active Member of: - (VRMA) Vacation Rental Managers Association - (NAR)
National Association of Realtors

Gather Vacations is a Superhost

Superhosts are experienced, highly rated hosts who are committed to providing great stays for
guests.

Policy number: 590020340000, TA-155-479-0912-01
Language: English
Response rate: 100%

Response time: within an hour

[ Contact Host ]

To protect your payment, never transfer money or communicate outside of the Airbnb website or app.

Things to know

House rules
Check-in after 4:00 PM
Checkout before 10:00 AM

8 guests maximum

Show more »
Safety & property

No carbon monoxide alarm

Smoke alarm

hitps:fiwww.airbnb.comfrooms/785222 132346485053 7adults=1 &category_tag=Tag%3A7T769&children=0&enable_m3_private room=true&infants=0&... 5&/§
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STATE OF HAWAI
BUREAU OF CONVETANCES

RECORDED January 06, 2021 8:0] AM
Doc Mo AT6TE0259

COMVEYANCE TAX: §15,000.00

{5/ LESLIE T. KOBATA, Reqistrar

KEQ 6

LAND COURT SYSTEM REGULAR SY
AFTER RECORDATION, RETURN TO: RETURN BY: MAIL ] PICKUP[
; i n RSM

Total pages: 6

Tax Map Key No. (1) 59-2-34
WARRANTY DEED

THIS DEED, made on !w Lb, Larw , by GARY LEE
STAMLEY, JR. and CYNTHIA MONET SNOWDEN STANLEY, hushand and wife, hereinafier
collectively called the “Grantor” in favor of ERIC FREEMAN and MONLZA FREEMAN, husband
and wife, whose addf8st s I < rin aftor
collectively called the “Grantee”,

WITNESSETH THAT:

The Granlor, in consideration of tha sum of TEN DOLLARS {$10.00) and athar valuable
consideration paid by the Grantes, the receipt of which is hereby acknowledged by the Grantor,
does heraby grant, bargain, sell and convey unto the Grantee, in fee simple, all of the property
more particulary dascribad in Exhibit A attached hereto and made a part herecf;

And the reversions, remainders, rents, issues and profits thereaf and all of the estate,
fight, title and interest of the Grantor, both at law and in equity, therein and thereto;

TO HAVE AND TO HOLD the same, together with all buildings, improvements, rights,
easements, privileges and appurienances thereon and thereunto belonging or appartaining or
held and enjoyed therewith, unto the Granlee according to the tenancy hereinafter set forth,
forever.

The Grantor does hereby covenant with the Grantee that the Grantor is seised of the
property herein described in fee simple; that said property is free and clear of and from all liens

Ciay Chapman iwamura Pulice & Nervell
700 Blyhap Strewl. £2100, Monolalu, Hi 98893
Telephone: (B08) 535-B400

FNT200378-12-Freeman Erc-Desd 1
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and encumbrances, except for the lien of real property taxes not yet by law required to be paid,
and except as may herein specifically be set forth; that the Grantor has good right to sell and
convey said property, as aforesaid; and, that the Grantor will WARRANT AND DEFEND the same
unto the Grantee against the fawful claims and demands of all persons, except as aforesaid.

For the valuable consideration as aforesaid, the Grantor has also sold, transferred, set
over and delivered unto the Grantee, according to the tenancy herein set forth, the personal
property described in Exhibit A, which personal property the Grantee shall have and hold,
according to such tenancy, absolutely, the Grantor, in consideration of the premises, hereby
covenanting with the Grantee that the Grantor is the lawful owner of such personal property; that
the same is free and clear of and from all liens and encumbrances; that the Grantor has good
right to sell and convey said personal property; and that the Grantor will WARRANT AND
DEFEND the same unto the Grantee, according to the tenancy herein set forth, against the lawful
claims and demands of all persons.

The Grantee acknowledges the physical condition of the property and other improvements
and the personal property (if any) constituting a part of the property described in Exhibit A and
accepts same “AS IS" as of the date hereof, without any representations or warranties
whatsoever, either express or implied, by the Grantor or any person on behaif of the Grantor, as
to the condition, state of repair, operating order, safety, structural soundness or fitness thereof for
any particular purpose. The AS IS covenants contained in this paragraph shall not run with the
land.

This conveyance and the warranties of the Grantor are expressly declared to be in favor
of the Grantee, as joint tenants, their assigns, the survivor of them, their heirs, devisees,
personal representatives and assigns.

The rights and obligations of the Grantor and the Grantee shall be binding upon and inure
to the benefit of their respective heirs, devisees, personal representatives and assigns. All
obligations undertaken by two or more persons shall be deemed to be joint and several uniess a
contrary intention is clearly expressed elsewhere herein.

The parties hereto agree that this instrument may be executed in counterparts, each of
which shall be deemed an original, and said counterparts shall together constitute one and the
same agreement, binding all of the parties hereto, notwithstanding all of the parties are not
signatory to the original or the same counterparts. For all purposes, including, without limitation,
recordation, filing and delivery of this instrument, duplicate unexecuted and unacknowledged
pages of the counterparts may be discarded and the remaining pages assembled as one
document.

IN WITNESS WHEREOF, the Grantor and the Grantee have executed these presents on
the day and year first above written.

[The remainder of this page is intentionally left blank - signature page(s) follow(s)]
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/1

GARY LEE BTAMLEY, JR.

il A s
CYNTHIA MONET SNOWDEN BTANLEY

Grantor

STATE OF HAWAII ]
SS.

CITY AND COUNTY OF HONOLULY )

On ocarn e 26,420 . before me Ead. T Deis .
a notary public in the First Circoit of the Slale of Hawaii, parsonally appaared GARY LEE
ETANLEY, JR. and CYNTHIA MONET SHOWDEMN STANLEY, proved to me on tha basis of
satisfaciory evidence, who, being by me duly swom or affirmed, did say thal such person(s)
exetutedthe G -page Warranty Deed dated — £, Late as tha fre act
and deed of such person(s), and, if applicable, in tha capacity ahown, having been duly authorized

to execule such instrument in such capacity.
Signature: w

Priri Name:
Nolary Public, State of Hawaii

My Commiggion Exprres_Pe 24, 211
““.ul ||J! oy, ’

‘l
[
)

PUBLIC

&
> )
r 7 NOTaRY
B . eaow

A S T
e gp it

s
et
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&

ERIC FREWAN

i | "k
MONIZA FEEEMAN

Grantes

A netary public or other officer complating this cartficate verifias anly the idenlity
of the individual who signed the document to which this cartificate is attached and
not the truthfulness, sccuracy, or validity of that document.

STATE OF CALIFORMIA
S5.

COUNTY OF

On , bafore mae, ,
a notary public, personally appsared ERIC FREEMAN and SONIZA FREEMAN, who proved to
me an the basis of satisfactory evidence fo be the person(s} whosa nameis) isfare subscribed to
the whhin instrument and acknowledged to me that hefshefthay executed the same in hisfhertthelr
authorized capacity{sss), and that by his/haritheir signature(s) on the instrument the parson(s), or
the entity on behalf of which the parson(s) acled, execuled the instrument.

| cartify under PENALTY OF PERJURY under the laws of the State of Califomia that tha [oregoing
paragraph is lrue and cofrect.

WITNESS MY HAND AND EAL

Signatu _.
{Seal}

Exhibit 2 K-1
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EXHIBIT A

Item I
PARCEL FIRST"

All of that certain parcel of land situate at Pupukea, Paumalu, District of Koolauloa, City
and County of Honolulu, State of Hawail, being Lot 79 of the "Sunset Beach Lots’, as shown on
File Plan Number 258, filed in the Bureau of Conveyances of the State of Hawail, and containing
an area of 4,931 square feet, more or less.

PARCEL SECOND:

An undivided 1/15 interest in fee simple in and to all roads and right-of-way established
by and designated upon said File Plan Number 256 in conpection with Lots 74 to 88, inclusive,
as shown an said File Plan Number 256; and together with a perpetual right-of-way over and right
1o use roads and nights-of-way in common with the ownars of said Lot 74 to 88, inclusive.

Being all of the properly described in Warranty Deed, dated August 29, 2019, recorded in
said Bureau as Documen! No, A-71870082.

Subject, howaver, to tha following:
1. Mineral and water rights of any nature in favor of the State of Hawail.

2. Shoreline setbacks: "Shoreline setbacks established pursvant to the laws of the
State of Hawaii, or any political subdivision thereof, and any ordinances, rules or regulations
adopted or promuigated by any governmental authority pursuant to such laws.”

3. Seaward boundary: "Detsrmination of the seaward boundary of the land described
herein pursuant to the laws of the State of Hawail."

4. As to SECOND, only: Rights of others who may own undivided interest(s), or have
easement or access rights, in said parcel.

5. Any rights, interests or claims which may exist or arise by reason of the facts shown
on a survey plat prepared by Arden J. Torcuato, Licensed Professional Land Surveyor, on
January 30, 2018, Cerlificate No. 10257, as follows: A) Wood fence protrudes into subject parcal
approximately 1.0 feel.

Hem (I:

All built-in fumiture, attached existing fixtures, built-in appliances, etectrical and/or gas and
plumbing fixtures, attached carpeting, air conditioner - central, cable TV outlet, ceiling fan,
dishwasher, dryer, existing window coverings, microwave, range wfoven, refrigerator, washer,
water heater and all furniture and home goods, all located on and/or used in connection with the
pramises described in Item | above, and fumishings, as per inventory approved by the Grantee
on November 28, 2020, referred to in Purchase Contract with 8 Reference Date of November 13,
2020, executed by and between the Grantor and the Grantee for the sale and purchase of the
above described premises.

End of Exhibit A
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fin
S ulay STATE OF HAWA I
L nln'g
Wt - BUREAL OF COMVEYANCEY
i a5 RECOADED
%_ I f March 30, 2022 10:52 AM

JofUESLIE T KDBATA

Py 11981538 (GG REGISTRAR
Coreeysnce Tac D00
Reumbymail{ ) pick-up ( ) ]
lwer Sueh e
oo MRsHoP ST, (1w 29
_Hee 1. acers
Tax Map Key No.: (1) 59-2-34 Towl Pages §
QUITCLAIM DEED
THIS DEED, made tis " dayof _ (N\0veIN , 2022

by ERIC FREEMAN and MONIZA FREEMAN, husbund aad wife, |JNNENEGGEGEGE

I - il i e ", o o
59-181 KE-NUI L1C, 2 Hawaii Limitsd Lisbitity Compacy. ([ [ NG

[ ne—"

WITNESSETH:

That for TEN AND NO/100 DOLLARS (510.00), and other valuable considemtion paid by the
Grantes, the receipt of which is hereby acknowledged, the Grantor does hereby grant, bargain, sell end
corvey unto the Grantee, as TENANT IN SEVERALTY, its successors aad assigas, i fee simple:

AND all of the estate, right, title and interest of the Grantor, both at lew and in equily, therein

thereto.
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The conveyance herein set forth and the warranties of the Grantor concerning the same are
expressly declared to be in favor of the Grantee, and the Grantee’s heirs, personal representatives, and

assigns.

The terms “Grantor” and “Grantee,” as and when used herein, or any pronouns used in place
thereof, shall mean and include the masculine, feminine or neuter, the singular or plural number,
individuals, partnerships, trustees or corporations and their and each of their respective successors, heirs,
personal representatives, successors in trust and assigns, according to the context thereof. All covenants
and obligations taken by two or more persons shall be deemed to be joint and several unless a contrary

intention is clearly expressed elsewhere herein.

THE PARTIES agree that this instrument may be executed in counterparts, each of which shall
be deemed original and said counterparts shall together constitute one and the same agreement, binding
all parties. For all purposes, including, without limitation, recordation, filing and delivery of this
instrument, duplicate unexecuted and acknowledged pages of the counterparts may be discarded and the

remaining pages assembled as one document.

[REMAINDER OF THIS PAGE INTENTIONALLY LEFT BLANK-SIGNATURE(S) ON FOLLOWING PAGE(S)]
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Hf

MONIZA FREEMAN |

Grantor

sTaTEOF LRUIfE )
- JSS.
COUNTY OF _ DEA6E )

On this q'*\ day of “k}[tl& . 2022, before me personally appeared

MONIZA FREEMAN, to me known to be the person {or who provided satisfactory evidence of histher
identity) described in and who executed the foregoing QUITCLAIM DEED and being duly swomn, did
say that such person is the person named in the foregoing instrument and acknowledged that such person
executed the game as such person’s free act and deed,

@==

COMM 23
i :r—"‘mzm""’u'a m? Print Name: _Colinde 8. Kernady, Motary Public

Notery Public Aforementioned State

Judicial Court
o
My commission expires: PI lr;-' *
Document Deate: 21
MNumber of Pages: =]

Doc Description: Quitclaim Peed

ar offcar complatng
s S0
0 Ingryigal who Iegned e decurmnt
1D whech s carbhCale is atscheo and
oL T Gruthiuinens, SeEUmCy, BT valdiy
i il gogumed
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IN WITNESS WHEREQF, the Grantor has executed this instrument.

<

ERIC

Granter
STATE OF M\FD""'NUB" )
- S8,
COUNTY OF M-\éﬁ {

On this "Pﬁ” day of “ hI[Z h » 2022, before me personally appeared
ERIC FREEMAN, to me known to be the person (or who provided satisfactory evidence of histher
identity) described in and who execuied the foregoing QUITCLAIM DEED and being duly swom, did
say that such person is the persan named in the foregoing instrument and acknowledged that such person

enecuted the same as such person’s free act and deed.

Print Name: __ Celnda 8. Kennedy, Notary Public
Notary Public Aforementionzd State
Judicial Count

My commission expires: 2 l IS'I 5
Document Drate: z

Number of Pages:
Doc Description: __ QuitclaimDeed

[ A rctary puiv: or gtrar Kl Compenim
B cerihcEn vanhds only e Hn"up; ﬂ“
o NGy el ity magnnd tha decomant
:m !:a :;:'.ltulu by afischae and
Fulbfyl & |
o tha documard
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EXHIBIT “A"
Item I

PARCEL FIRST:

All of that certain parcel of land situate at Pupukea, Paumalu, District of Koolauloa, City

and County of Honolulu, State of Hawaii, being Lot 79 of the "Sunset Beach Lots", as shown on

File Plan Number 256, filed in the Burcau of Conveyances of the State of Hawaii, and containing 7
an area of 4,931 square feet, more or less.

PARCEL SECOND:

An undivided 1/15 interest in fee simple in and to all roads and right-of-way established

by and designated upon said File Plan Number 256 in connection with Lots 74 to 88, inclusive,

as shown on said File Plan Number 256; and together with a perpetual right-of-way over and right
to use roads and rights-of-way in common with the owners of said Lot 7 4 to 88, inclusive.

Being all of the property described in Warranty Deed, dated December 26, 2020, recorded in
said Bureau as Document No. A-76760259.

Ttem II:

All built-in furniture, attached existing fixtures, built-in appliances, electrical and/or gas and plumbing
fixtures, attached carpeting, air conditioner - central, cable TV outlet, ceiling fan, dishwasher, dryer,
existing window coverings, microwave, range w/oven, refrigerator, washer, water heater and all
furniture and home goods, all located on and/or used in connection with the premises described in ftem I
above, and furnishings, as per inventory approved by the Grantee on November 28, 2020, referred to in
Purchase Contract with a Reference Date of November 13, 2020, executed by and between the Grantor
and the Grantee for the sale and purchase of the above described premises.

SUBJECT, HOWEVER, TO THE FOLLOWING:
1. Title to all minerals, and metallic mines reserved to the State of Hawaii.

2. Shoreline setbacks: "Shoreline setbacks established pursuant to the laws of the State of Hawaii,
or any political subdivision thereof, and any ordinances, rules or regulations adopted or
promulgated by any govemmental authority pursuant to such laws."

3. Seaward boundary: "Determination of the seaward boundary of the land described herein
pursuant to the laws of the State of Hawaii."

4, As to SECOND, only: Rights of others who may own undivided interest(s), or have easement or
access rights, in said parcel.

s. Any rights, interests or claims which may exist or arise by reason of the facts shown on a survey
plat prepared by Arden J. Torcuato, Licensed Professional Land Surveyor, on January 30, 2018,
Certificate No. 10257, as follows: A) Wood fence protrudes into subject parcel approximately
1.0 feet.

END OF EXHIBIT “A"

I
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BOARD OF LAND AND NATURAL RESOURCES

STATE OF HAWAT']

IN THE MATTER OF Case No. BLNR-CC-20-01
APPROVAIL OF SETTLEMENT;

A Contested Case Heering Regarding Conservation
CERTIFICATE OF SERVICE

)
)
)
District Enforcement File Violation OA 20-16 )
For Alleged Unauthorized Structures Within )
The Conservation District )
By Gary and Cynthia Stanley )
Located at Sunset Beach, Ko’olauloa, )
County of Honolulw, Submerged Land Seaward of }
Tax Map Key: (1) 5-9-002:034 )
)

APPROVAL OF SETTLEMENT

Rased on the record and files in this case, and upon the recommendation of the Hearing
Officer dated April 30, 2020, the Board of Land and Natural Resources hereby approves the
settlemment of this case as proposed in the Motion for Review and Recommendation of Settlement

Agrecment and attached memorandum and exhibit, dated Aprii 21, 2020.

DATED: May , 2020, Honolulu, Hawai'i

QMQ.CM-L

Suzanne D. Case, Chairperson
Board of Land and Natural Resources

Iames A. Gormes, Member

Thomag Oi, Member
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BOARD OF LAND AND NATURAL RESOURCES

STATE OF HAWAI'I

IN THE MATTER OF Case No. BLNR-CC-20-01
APPROVAL OF SETTLEMENT;

A Contested Case Hearing Regarding Conservation
CERTIFICATE OF SERVICE

District Enforeemnent File Violation OA 20-16

For Alieged Unauthorized Structures Within

The Conservation District

By Gary and Cynthia Stanley

Located at Sunset Beach, Ko’olaulos,

County of Honolulu, Submerged Land Seaward of
Tax Map Key: (1) 5-9-002:034

APPROVAL OF SETTLEMENT

Based on the record and files in this case, and upon the recommendation of the Hearing
Officer dated April 30, 2020, the Board of Land and Natural Resources hereby approves the
setilement of this case as proposed in the Motion for Review and Recommendation of Setilement

Agreement and aftached memorandum and exhibit, dated April 21, 2020.

DATED: May . 2020, Honolulu, Hawai'i

Sikanne D. Case, Chairperson
B of Land and Natural Resources

& —%fb@
/ ames A. Gomes, Meniber

Thomas 01, Member
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BOARD OF LAND AND NATURAL RESQOURCES

STATE OF HAWATI']

iN THE MATTER OF Case No. BLNR-CC-20-01
APPROVAL OF SETTLEMENT;

A Contested Case Hearing Regarding Conservation
CERTIFICATE OF SERVICE

)
)
]
District Enforcement File Violation 04 20-16 )
For Alleged Unauthorized Structures Within )
The Conservation District )
By Gary and Cynthia Sianley )
Located at Sunset Beach, Ko'olauloa, )
County of Honolulu, Submerged Land Seaward of )
Tax Map Key: (1) 5-9-002:034 3

)

APPROVAL OF SETTLEMENT

Based on the record and files in this case, and upon the recommendation of the Hearing
Officer dated April 30, 2020, the Board of Land and Naiural Resources hereby approves the
settlement of this case as proposed in the Motion for Review and Recommendation of Settlement

Agreenent and attached memorandum and exhibit, dated April 21, 2020,

DATED: May , 2020, Honolulu, Hawai'i

Suzanne D. Case, Chairperson
Board of Land and Natural Resources

Jamesg A. Gomes, Member

Thormas Ot, Member
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Christopher J. Yuen, I\#Abet

Sam “Ohu” Gon, III, Member

Vermnon Char, Member

Wesley “Kaiwi” Yoon, Member

Stanley Approval of Settlement

(8]
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ystopher J. Yuen, Member

Sam “Ohu” Gon, II, Member

Vemon Char, Member

Westey “Kaiwi” Yoon, Member

Stanlcy Approval of Settlement
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Christopher J. Yuen, Member

Sam “Ohu” Gon, I, Member

Vernon Char, Member

Vo 2

Wesley “Kaiwi” Yoon, Member

Stunfey Approval of Seitlement
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BOARD OF LAND AND NATURAL RESOURCES

STATE OF HAWATI'L

IN THE MATTER OF ) Case No. BLNR-CC-20-01
)
A Contested Case Hearing Regarding Conservation ) MINUTE ORDER NO. 6;
District Enforcement File Violation QA 20-16 ) CERTIFICATE OF SERVICE
For Alleged Unauthorized Structures Within )
The Conservation District )
By Gary and Cynthia Stanley )
Located at Sunset Beach, Ko’olauloa, )
County of Honolulu, Submerged Land Seaward of )
Tax Map Key: (1) 5-9-002:034 )
)

MINUTE ORDER NO. 6: HEARING OFFICER’S RESPONSE TO MOTION
FOR REVIEW AND RECOMMENDATION OF HEARING OFFICER

On April 21, 2020, Counsel for the Department of Land and Natural Resources/Office of
Conservation and Coastal Lands (“DLNR/OCCL") filed a Motion for Review and
Recommendation of Settlement Agreement asking the Hearing Officer to review a proposed
settlement of this contested case, and to recommend approval of the settlement agreement to the
Board of Land and Natural Resources (“BLNR™). DLNR/OCCL attached a Memorandum in
Support of Motion to its Motion for Review and Recommendation of Settlement Agreement, as
well as the settlement offer from the Petitioners. On April 28, 2020, the Petitioners submitted a
statement which supported DLNR/OCCL’s Motion and the relief requested.

Before making a recommendation, the Hearing Officer would like to mention two points.
First, he has not reviewed any evidence other than documents which have already been presented
to the full Board. Hence, he cannot claim any special insight from his service as Hearing
Officer. Second, he would normally be concerned about making a recommendation before
formally hearing the evidence, because a recommendation typically involves assessing the merits
of the case, which would be premature if the Board rejected the settlement. It seems, however,

that both parties would like the Hearing Officer to make a recommendation at this time, and the
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matter is fairly straightforward. Therefore, the Hearing Officer recommends approving the
settlement agreement for the following reasons.

DLNR/OCCL had authorized the previous owner of this Sunset Beach property to place
one sand-filled ballast tube and tarp as an emergency eroston control measure in February 2019.
Shortly after purchasing the property, in September 2019, Petitioners installed an additional three
ballast tubes, resulting in enforcement action by OCCL. Petitioners say their actions resutted
from a misunderstanding of the prior owner’s approval. When they discovered their work
exceeded the prior approval, they reported it to DLNR and stopped work.

In the settlement agreement, Petitioners would remove the three additional baliast tubes,
and pay the $2,000 fine and $1,000 in administrative costs requested by OCCL when it brought
this matter to the Board at its November 8, 2019. The only difference between the proposed
settlement and the request made by OCCL at that time is that the staff submittal, by asking for
the removal of the erosion control structure “in its entirety,” seemed to ask also for the removal
of the one ballast tube and tarp originally authorized in February 2019. The emergency
authorization had said it could be revoked if the ballast tube caused “flanking”—erosion to
neighboring properties. The November 2019 staff submittal also said that the removal of the
structure was requested because of the potential for flanking. It did not say that flanking had
actually occurred.

The Hearing Officer believes that if the proposed settlement agreement is approved, and
the one ballast tube remains: (1) DLNR could still revoke the emergency authorization if
flanking occurs, and (2) Petitioners can apply for additional erosion control measures in the
future like other landowners. This is the legal situation that existed before the unauthorized
construction in September 2019.

The proposed settlement agreement is fair and reasonable, and the Hearing Officer

recommends that the BLNR approve it.
DATED: Ninole, Hawai’i, April 30, 2020.

/s/ Christopher Yuen
CHRISTOPHER J. YUEN

Hearing Officer

1
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BOARD OF LAND AND NATURAL RESOURCES

STATE OF HAWAII

In the matter of

~

Contested Case Hearing Regarding
Conservation District Enforcement File
Violation OA 20-16 For Alleged
Unauthorized Structures Within The
Conservation District By Gary And Cynthia
Stanley Located At Sunset Beach,
Ko‘olauloa, County of Honolulu,
Submerged Land Seaward of Tax Map Key:
(1) 5-9-002:034

;
)
)
)
)
)
)
)
)
)
)
)
)
)

CERTIFICATE OF SERVICE

OCCL ENF: OA 22-18

BLNR Contested Case OA-20-01

CERTIFICATE OF SERVICE

I hereby certify that I caused to be served a true and correct copy of the foregoing

document on the following persons by email on April 21, 2020:

Trevor J. Fitzpatrick

The Office of Conservation and Coastal Lands (OCCL)

1151 Punchbowl Street, Room 131

Honolulu, Hawai‘i 96813

Email: trevor.j.fitzpatrick(@hawaii.gov

Gregory W. Kugle
Veronica A. Nordyke

1003 Bishop Street, Suite 1600

Honolulu, Hawai‘i 96813

Email: gwk@hawaiilawyer.comn

Email: van@hawaiilawver.com

Erin N. Lau
Lili A. Young

465 S. King Street, Third Floor

Honolulu, Hawai'i 96813

Email: erin.n.lau@hawaii.gov

Email: lili.a.young@hawaii.gov

798614 _1
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Christopher J. Yuen

DATED: Honoluly, Hawai'i, April 21, 2020.

Is/ William J. Wynhoff
WILLIAM J. WYNHOFF
Deputy Attorney General
Attorney for Department of
Land and Natural Resources

To8614_1 2
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CLARE E. CONNORS 7936
Attorney General of Hawai‘i

WILLIAM J. WYNHOFF 2558
Deputy Attorney General
Department of the Attorney
. General, State of Hawai‘i

465 King Street, Suite 300
Honolulu, Hawaii 96813
Telephone: (808) 587-2995

Attorneys for Department of Land and
Natural Resources

OCCL ENF: OA 22-18

BOARD OF LAND AND NATURAL RESOURCES

STATE OF HAWAII

In the matter of

Contested Case Hearing Regarding
Conservation District Enforcement File
Violation OA 20-16 For Alleged
Unauthorized Structures Within The
Conservation District By Gary And Cynthia
Stanley Located At Sunset Beach,
Ko-olauloa, County of Honolulu,
Submerged Land Seaward of Tax Map Key:
(1) 5-9-002:034

e i P N

BLNR Contested Case OA-20-0]

MOTION FOR REVIEW AND
RECOMMENDATION OF SETTLEMENT
AGREEMENT

MEMORANDUM IN SUPPORT OF
MOTION

EXHIBIT 1

CERTIFICATE OF SERVICE

HEARING OFFICER: CHRISTOPHER J.
YUEN

HEARING DATE: JULY 23, 2020

MOTION FOR REVIEW AND RECOMMENDATION OF SETTLEMENT AGREEMENT

The Department of Land and Natural Resources, respectfully asks the hearing officer to

review the parties’ attached settlement agreement and to recommend approval to the Board of

Land and Natural Resources.

798614_1
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DATED: Honolulu, Hawai'i, April 21, 2020.

{s/William J. Wynhoff
William J. Wynhoff
Deputy Attorney General
Attorney for Department of
Land and Natural Resources

798614_1 2
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BOARD OF LAND AND NATURAL RESOURCES
STATE OF HAWAII

In the matter.of BLNR Contested Case OA-20-01

)
)
) MEMORANDUM IN SUPPORT OF
Contested Case Heanng Regarding } MOTION
Conservation District Enforcement File )
Violation OA 20-16 For Alleged )
Unauthorized Structures Within The )
Conservation District By Gary And Cynthia )
Stanley Located At Sunset Beach, ;
Ko‘olauloa, County of Honolulu, )
Submerged Land Seaward of Tax Map Key: )

)

)

(1) 5-9-002:034

MEMORANDUM IN SUPPORT OF MOTION

BACKGROUND

Gary and Cynthia Stanley own a home on oceanfront real property near Sunset Beach.
The home is threatened by sea level rise, erosion, and wave action. The Stanleys purchased the
property in September 2019. Previous owners had received permission for erosion measures in
state owned conservation district land makai of the Stanley property. Most relevantly, a previous
owner received permission in February 2019 for temporary erosion control in the form of one
ballast tube and tarp.

The Stanleys believed that the previous owner had OCCL's permission to install
additional erosion measures. They did the work. When they found out that permission did
not exist, the Stanleys stopped the work and self reported the problem to OCCL. The
unauthorized work appears to consist of three additional ballast tube and related material.

This was a serious problem in OCCL's view. As OCCL stated in its Board submittal:

798614_1 3
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The beaches of Hawai'i are held in trust by the State for the
benefit of present and future generations. The lJandowners of the
subject property acted without authorization from the DLNR or
the City and County of Honolulu. The State should be involved
when individuals seek to construct any shoreline structure seaward
of the shoreline; and there should be consequences when an
individual unilaterally acts in such a way that endangers and
potentially damages a public trust resource.
Moreover, OCCL did not necessarily rely on the Stanleys’ statement that they had acted in good
faith.
The matter came to the Board at its sunshine meeting on November 8, 2019. Before the

Board reached a decision, the Stanleys asked for a contested case.

Christopher Yuen was appointed as hearing officer. The matter is set for a hearing on
July 23, 2020.

DISCUSSION

The parties have agreed to settle this matter. The terns of the settlement are stated in
counsel’s letter attached as Exhibit 1. In summary, the Stanleys agree to remove the three ballast
tubes installed without permisston. Removal will occur within 60 days of Board approval of the
settlement or within 60 days of lifting of relevant portions of the City and State stay at home
orders, whichever is later.

In addition, the Stanleys will pay a $2,000 fine and $1,000 administrative expense within
30 days of Board approval of the settlement.

The parties all agree that this is a fair settlement. OCCL especially notes that settlement
and removal forward the State’s strong policy interest in protecting beaches and shoreline in a
uniform matter.

The hearing officer is charged with conducting the contesting case and making a

recommendation to the Board. The parties respectfully request that hearing officer review the

798614_1 4
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proposed settlement and recommend its adoption and approval by the Board. The only caveat or
addition is that neither party can be completely certain that no other work was previously done.
This proposed settlement covers only the three ballast tubes and related work. In the unlikely
event that other work is tater found, all parties reserve all their rights.

The parties are happy to provide any additional information that may be helpful to the
hearing officer.
CONCLUSION

The parties respectfully request that hearing officer review the proposed settlement and
recommend its adoption and approval by the Board.

DATED: Honoluty, Hawai‘i, Apnil 21, 2020.

/s/ William J. Wynhoff
WILLIAM J. WYNHOFF
Deputy Attomey General
Attomey for Department of
Land and Natural Resources

798614_1 5
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DAMON Kry LFONG KUPCHAK HASTERT

A LAW CORPORATION

Maich 23, 2020

VIA E-MAIL: Bill.]. Wynhoffigthawaii.gov

William J. Wynhof¥, Esq.
465 8. King Street, Room 300
Honelulu, Hawaii 96813

Re: Case No. 0A-20-01

Dear Mr. WynhofT:

As you are aware, we represent Gary and Cynthia Stanley (“the
Stanleys™) in BLNR Contested Case No. OA-20-01, concerning the placement of
three ballast tubes seaward of 59-181 Ke Nui Road, Sunset Beach. This
correspondence concerns settlement and is inadmissible for any purpose pursuant to
Haw. R. Evid. 408,

The Stanlevs purchased the property at 59-18] Ke Nui Road on
Septemnber 6, 2019. Prior to the purchase, the Stanleys were informed by the
Seller’s agents that DLNR/OCCL had granted & 3-year permit for temporary
emergency erosion control measures and they were specifically informed that the
existing ballast tube and tarp was euthorized. They were further informed that the
DLNR/OCCL permit allowed for the installation of additional ballast tubes above

the existing one.

Based on these representations, the Stanleys closed the sale. Based
upen their belief that additiona! ballast tubes were authorized, they retained the
same contractor that installed the original ballast tube and tarp, and he installed
three additional bellast tubes above-landward of the original ballast tube, up the
erosion scarp. At that time, the Stanleys’ contractoy requested a copy of the permit
to maintain on site. On Friday, September 13. 2019, the Stanleys’ realtor contacted
the Sellers” realtor and obtained a copy of the email from Chair Case and Mr.
Lemmo which approved the termporary emergency measures {attached as Exhibit
“A>). {t was only at that time that the Stanleys realized that DLNR/OCCL kad only
authorized a single ballast tube and tarp installation.

The Stanleys immediately self-reporied to Chair Case on Saturday,
September 14, 2019 (attached as Exhibit “B”). They immediately censed doing any
additional work. At that point, they were issued the Notice of Violation which is the
subject of this Contested Case.

EXHIBIT |
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hawaiilawyer.com

DAMON KeY LEONG KuPCHAK HASTERT

William J. Wynhoff, Esq.
March 23, 2020
Page 2

Rather than put the State and themselves through the expense and
delay of a contested case hearing, the Stanleys propose to resolve this matter as
follows. Within sixty (60) days of a documented agreement, the Stanleys will
remove the three ballast tubes which were installed without permission. The timing
of the removal may have to be exlended to accommodate contractor and
DLNR/OCCL staff availability in light of the recent COVID 19 emergency
declarations. However, it is the Stanleys’ intenl to vemove the ballast tubes as
quickly as possible. There is no flanking occurring on either side of the existing
ballast tubes, which can be confirmed with a site inspection by OCCL whenever
conditions permit. The Stanleys would also agree to pay the $2,000 fine and $1,000
administrative expense sought by OCCL, within thirty (30) days of a documented
agreement.

Such a settlement, if acceptable to the State, will result in the prompt
removal of the unauthorized ballast tubes and return the area to the condition that
existed before the tubes were added. [t will also accomplish this result much
quicker than may be accomplished through the contested case proceeding, and
would retuin the situation to the status quo as authorized by DLNR/OCCL.

Thank you in advance for your consideration. This settlement offer
will remain open for fourteen (14) days from the date of this letter. However, in
recognition of the evolving state of affairs with respect to COVID 19, which is
tmpacting the ability of both your office and DLNR/OCCL, if additional time is
needed for consideration or approval, we will endeavor to accommodate the State.

Should you have any questions or comments, do not hesitate to
contact the undersigned at 808-531-8031 or gwk@hawaiilawyer.com.

Very truly yours,
DAMON KEY LEONG KUPCHAK HASTERT

fegory W. Kugle
Veronica A. Nordyke

GWK/VAN:p

498298

Enclosures

cc: Gary and Cynthia Stanley
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9/22/219 Mall - The Staniayt - Oullook

Fwd’ Fw: 59-181 Ke Nui Ballast Tube (burrito) Authorization from DLNR

Fri9/13/2018 2:54 P

Ta: The Stanlcys
Piease review

----=-uwee Forwarded message ——-.osu--

rom: s angors

Date: Fri, Sep 13, 2019 at 3,53

Subject: Fw: 59-181 Ke Nui Ballast Tube (burrito) Avthorization from DLNF

Aloha Jerry,

Below is the emait from Sam Lemmo, Administrator at DLNR, describing the ballast tube {buwrito} and
the tarp wrapped over and secured at the top, and asking for Suzanne Case (Chairpersan} who he CC'd
in the email, to concur and authorize with him on the installation of the ballast tube {burrito}. The email
above that is from Suzanne D. Case, the Chairperson of the DINR, concurring with the action described

by Sam for the ballast tube {burrito) to be installed.

Thanks,
Scott tangford

---------- Forwarded message =-r-e=-u-
From: Case, Suzanne D

Date: Thu, Feb 7, 2019 at €41 PM
Subject: RE: 59-181 Ke Nui

To: Lemmo, Sam J, Jillian Spaak

Cc: DLNR.CQ.PublicDLNR sginc@hawaii.gov>, Habel, Shellie L

[ concur with this temporary action described below.

lask OCCL to keep an eye on the potential flanking issue, which may result in the temporary action
authorized being revoked if neressary.

Suzanne D. Case

Chair, Dept. of Lanc & Namural Resources

Suate of Hawall EXHIBIT "A"

i Punchhowl St. 3
Ritpsfoutlookdive.comvima i searchid ALMIKAD S ATNZm Y AZC 052 TACLTVMNGY MDAC LTAwC g BGAASDV %208 BDF Wi 2 Bl aSg ... 13
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9/22/2018 Mail « The Stanleys - Cullook

Honoluly. HI 96813
Ph: (808) 587-0401

suzanpe.case@hawaii.goy

..DLNR and State seals

From: Lemma, Sam J

Sent: Thursday, February 7, 2019 3:59 PM

To: Jillian Spaak

Ce: DLNR.CO.PublicDLNR ; Habel, Shellie L ; Case, Suzanne D

Subject: RE: 59-181 Ke Nui

Flanking means that if you place anything at the shorefront erosion will be accelerated on either side of you - e.g.,
the erosion will focus on the property on either side of your and then your neighbor may also have an erosion

problem.

I would like to know who is doing the work because we have had problems with the illegal installation of these
systems.

If we authorize you, then all we are authorizing is one ballast tube at the base and then a tarp wrapped up over
the back and secured at the top. If you proceed, you are proceeding at your own risk. We will come take a look
after the swell and determine what happens next {e.g., removal/further permitting, etc.). If the material gets
blown out, you will have to retrieve it promptly.

| am copying the Chair of the DLNR and she will need to concur with me.

Sam

htips://outiook.live.comimail/isearchiid/ AQMKADAWATNIZMYAZCOSZTAOLTVMNG YIMDACLTAWCQBGAAADV2%2BJBDFJ0kW%2BKxuTVgUasgecA02.. 23
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/2272019 Maid - The Stanleys - Dutlack

Jarry Adamany

Realor® Associate, NAR, SRS, MRP

Aloha ‘Aing Award Nortinee 2018

Taniguchl! & Associates of Keller Wiliams Honolulu s 21303

hmtps ffoutiook fve comimall/searchidrACH KAD AwWAT NIZmYAZCOSI TAOLTVMNG viM DACLTAWCgBGAAADNZ %2 BJAOF JOKWR2 BICMTVglaSpcAod... A3
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Rochelle Panoke

__
From; The StanieysF
Sent: Monday, Novernber 04, 2019 5:10 P
To: Gregory Kugle
Subject: STAMLEY RESPONSE TO CEASE AMD DESIST LETTER
Attachments; Attachment Apdf;, Atachment B.pdf; Arachment C.pdf; Attachment D.pdf

From: The Stanlwsm

Senk: Tu Beglgynber .4, 151 PM

To: salvatore j.saluza @ haveaij e j.ssluga @hawail.govs
Ce: The Stanlay:
Subject: Fuw: 58-381 D Ke Mur Ballast Tube

Mr. Saluga:

We ure in receipt of Vio. OA-20-16 on 21 September from Ms. Suzanne Case as per a 16 September inspection
of our property of $9-181 D Ke Nui Rd, Haleiwa, Hawaii.

| apologize firstly for beginning work as we had been told we had a proper 3 year permit to do so by the
previous homeowner and person who put in the geotextile blanket apd tubing. We immediately stopped once we
found out we did not and we immediatcly (ncxt day after discovering we did not have the permit) cmeiled Ms,
Cusc (please see below) on 14 September (o self-report the fixing and shoring up of the current approved
geotextile blanket and tubing which was previously appruved by Ms. Case with the prior homeowner
{Attachment A}.

I note that since this original approval, the severe erosion has continved und this has been exacerbated by an
illegal tractor/bulldozer geiting stuck in our geotextile blankei and tubing.

1 believe the email below to Ms. Case explains the situation well but I would also like w add that we are
requesting that we be allowed to put in additional bailasts up to a 45 degree angle to our back deck due to the
severe seasonal erosion which, [ believe would be allowed based on Hawaii Administrative Rules 13-5-2, as the
erosion is within a distance of twenty feet or less (it is now 19 feet and appears  be advancing, please sce
Attachments B). The property is currently suffering from severe erosion consistent with other nearby houses
that have been allowed such temporary measures and the property has seen:

1. Ajeduction of 12-15 feet of our back property so that the Jand erosion now goes all the way to our back
deck

2. This erosion has also caused 7-9 feet of fencing to be washed away or to be removed

3. This erosion has also caused the properties stairs going to the beach to be washed away or to be removed

4. This erosion has in the past caused structural damage to the foundation which had to be corrected by
putting in a 30 inch concrete support under the foundation slab on 3 sides and major support beams on
both sides and the niiddle of the home

(please see Attachment C)

EXHIBIT "B"
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We respectfully request we be allowed these additional ballasts as a temporary control measure to combat this
erosion as well as to reinforce the 20-235 foot scarp off our back deck.
Being the erosion is within 19 feet of our structure and is advancing, I believe under Hawaii Administrative
Rules 13-5-35 this would allow for us to have an Emergency Permit 1o do the above and would respectfully and
humbly ask that we be allowed to do so. I also nete that many of our neighbors whe were in similar

- circumstances (5-7 homes) have been allowed 1o so and the approvai of this temporary measure would be
consistent with those previous authorizations (please see Attachment D)

We are standing by to meet with you and/or any inspectors as needed.

T very respectfully thank you for your time and look forward to working with you 1o resolve this matter.

Very Respectfully,

Gi and Cﬁlila Stanley

From: The Stanieys
Sent: Saturday, September 14, 2019 4:15 PM
To: suzanne.case@hawail.gov <suzanne.case @hawaii,gov>

Cc: dinr@hawaiigov <dinr@hawaii.gov>; Jerry Adaman_

Subject: 50-281 D Ke Nui Ballast Tube

]Ms. Case:

I am writing you to apologize and to also ask for permission regarding a severe erosion issue to fix our current
geotextile blanket and tubing and add tubing to a 45 degree angle to our deck which has a severe drop off.

My family and ! just purchased on 9/6 the home of 58-181 D Ke Nui Rd, Haleiwa. The previous owner had
received permission from you via email to put a geotextile blanket and tube to alleviate significant ergsion
issues which was damaging/imminently threatening to damage the foundation.

We were told that this severe erosion issue had happened to both previous owners and that the most recent
had received a permit to put in geotextile blanket and tubing. We were also told that the previous owner
before that had to fix significant foundation issues regarding this erosion,

We were also informed that our house is the same house where a tractor/bulldozer had illegally been pushing
the sand nextdoor on left if facing the ccean/nearby at the beach and got stuck and inthe process damaging
our geotesiile blanket and tubing as we are the house next to the entrance where the bulldozer was trying to
exit. We were told before buying this property that we had a 3 year permit regarding this gectextile blanket
and tubing and that we could fix and add tubing to mitigate erosion concerns and the severe drop off on our

back deck.

Before buying the property we had a structural engineer come out, Horst Brandes, who informed us that this

house was experiencing extreme erosion, was one of the worst he had seen, and that it was “falling into the

2cean”. He also pointed out that most of our immediate neighbors had geotextile blanket and tubing or a
*— seawall granidfathered in like our immeciate next door neighbor (to the right if facing ocean).

2
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However, we also spoke to before purchasing the property, the person who installed the geotextile blanket and
tubing, Buddy Shepperd, He informed us that we had a permit that was good for 3 years regarding the
geotextile blanket and tubes to mitigate any erosion issues and to fix the steep dropoff. He advised that the
current system needed to be fixed and suggested adding additional tubes upon the failing current damaged
system and to add tubes up to a 45 degree angle up to our deck where there is a steep dropoff. Based on this
we bought the property.

Once we closed we began to try to mitigate this concern and added, using Buddy Shepperd, 3 additional tubes
based on what we were told that we had a valid permit to do so.

We discovered last Friday, 9/13, when Buddy Shepperd, asked for our permit from the previous owner to have
on site that we had instalied tubes without a proper permit We had begun the work based on the previous
owner telling Mr. Shepperd to begin the work as “"they had a permit” and thinking Mr. Shepperd already had a
copy of this permit. it was not until we called our Real Estate Agent, Jeremy Adamany, cc'd, that we found out
that we did not have the proper full permit.

We immediately ceased all work and do not intent to do more until we have the proper autharization

We bought this property a week ago under the impression that we could fix/install our current geotextile
blanket and tubing and that we could add additional tubing to shore up the current system and to alleviate the
steep drop off right off our deck.

Honestly, we would not have bought this property knowing that we cannot fix our current system and install
additional tubing to fix the drop off as there is already significant water erosion up to the deck, please see
attached. This water erosion has also eroded/taken away part of our fence and plants, please also see attached.
| note that that the current fence is now leaning due to the erosion and that this fence used to go out about 4-
6 feet further but was destroyed due to erosion issues.

It came as quite a shock that we did not have the proper permit as it was represented. Knowing that we
certainly would have not bought the property and most certainly would not have begun work without the
proper permits.

Again we discovered this on Friday and are emailing on Saturday (next day) to humbly ask that we be allowed
to complete the mitigation work to a 45 degree angle up to the deck or in the alternative keep the additional
tubing that we have put in to fix the current geotextile blanket and tubing damaged by the bulldozer.

We have 6 children (kind of snuck up an us@ ) and this is where we want to raise our children. We want this to
be a safe place (severe drop off on deck) and also structurally sound. We thought we were doing the right and
sensible thing for our family and our home.

I sincerely apologize for this issue. We thought that we were doing the right thing and that we were fully
permitted. Once we found out, we wanted/want to do this correctly and humbly ask for your permission to
comblete this work. In the alternative, we would ask that we be permitted to keep the additional tubing that we
did installed to fix the damaged geotextile blanket and tubing system.
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We will and are standing by to do whatever is necessary to fix our error, Again we thought we were permitted
and humbly apologize for this.
Can you please advise what our next step would be to proceed forward?

We have stopped all work immediately and will not proceed in any way until we have compliance/permission

Very Respectfully,
Gary Stanley
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REF: OCCL: TF ENF: DA 22-18

Jan 28, 2022
NOTICE OF ALLEGED VIOLATION an

CERTIFIED MAIL/RETURN RECEIPT REQUESTED

70020 2450 000D 0357 8337
Eric Freeman
Maoniza Freeman

SUBJECT: Alleged Unauthorized Land Use Within the Conservation District
Located at 58-181D Ke Nui Road
Por. Pupukea-Paumalu Beach Lots, Koolauloa, Oahu

Tax Map Key (TMK): {1) 5-9-002:034 (seaward)

Dear | andowners:

It has come to the Department of Land and Naturali Resources (DLNR), Office of
Conservation and Coastal Lands (OCCL)'s attention that there has been work done
within the Conservation District without our authorization, A site inspection conducted
on 1/27/2022 revealed cngeing work in the shoreline area consisting of the instaliation
of erosion control materials and sandbags without the DLNR's authorization. Photos of
the alleged unauthorized work and installation of erosion control materials are altached
as Exhibit 1 and Exhibit 2.

According to OCCL files, the Chair of the Board of Land and Natural Resources
approved Emergency CDUP OA 2102 for the repair and replacement of temporary
erosion control measures fronting the subject propery. The permit allowed for the
installation of a geotextile blanket along approximatety 50 feet of erosion scarp fronting
TMK: {1) 5-8-002:034, anchored at the base by one (1) sand filled tube constructed of
the same geotextite fabric, and staked/anchored at the top of the scarp. Emergency
CDUP QA 21-02 states Subsequent erosion control measure efforts thal call for
modificabon, other than mainfenance of the authonized structure will require a new
application. No new material shall be added o the subject structure without additional
authonzation from DLNR QCCL. Condition 14 of Emergency CODUP DA 21-02 slates
Any matenals that become liberated from the siructure must be immediately remaved
from the beach or ocean. Failure by the spplicants [permittees] b refmevedresecure
material, upon request by the DLNR, will result in fines of up to $15,000/day.
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REF: OCCL: TF ENF: OA 22-18
Eric & Moniza Freeman

Additionally, Condition 18 of Emergency COUP OA 21-02 states Transfer of ownership
of the subject property includes the responsibility of the new owner to ahere to the terms
and conditions of this authorization. A copy of Emergency CDUP OA 21-02 is attached
as Exhibit 3.

According to OCCL files, there appears to be no authorizations for these land uses.
Pursuant to Hawaii Administrative Rules (HAR) §13-5-2, “land use” is defined as (7) the
placement or erection of any solid material on land if that material remains on the land
more than thirty days, or which causes a permanent change in the land area on which it
occurs; (2) the grading, removing, harvesting, dredging, mining, or extractionr of any
material or natural resource on land; (3) the subdivision of land, or (4) the construction,
reconstruction, demolition, or alteration of any structure, building, or facility on land.
Additionally, pursuant to HAR §13-5-2, the “Shoreline” is defined as the upper reaches
of the wash of the waves, other than storm and seismic waves, at high tide during the
season of the year in which the highest wash of the waves occurs, usually evidenced by
the edge of vegetation growth, or the upper limit of debris left by the wash of the waves,
or as otherwise defined in section 205A-1, Hawaii Revised Statutes (HRS)". Lands
makai of the shoreline are under the jurisdiction of the State of Hawaii DLNR.

NOTICE IS HEREBY GIVEN that you may be in violation of Hawaii Administrative Rules
(HAR) Title 13, Chapter 5, entitled Conservation District providing for land uses within
the Conservation District, enacted pursuant to the Hawaii Revised Statutes (HRS),

Chapter 183C.

The Department of Land and Natural Resources (DLNR) has reason to believe that:

1. The construction of an erosion control structure has been placed seaward of
TMK: (1) 5-9-002:0037 and located within the State Land Use Conservation
District, Resource Subzone;

2. Pursuant to §13-5-22 P-15 (D-1), HAR, "Shoreline Erosion Control " is a
regulated land use as stated below:

a. Seawall, revetment, groin, or other coastal erosion control structure or
device, including sand placement, to control erosion of land or inland area
by coastal walers, provided that the applicant shows that (1) the applicant
would be deprived of all reasonable use of the land or building without the
permit; (2) the use would not adversely affect beach processes or lateral
public access along the shoreline, without adequately compensating the
State for its loss; or (3) public facilities (e.g., public roads) cnitical to public
health, safety, and welfare would be severely damaged or destroyed
without a shoreline erosion control structure, and there are no reasonable
alternatives (e.g., relocation). Requires a shoreline certification;

3. These land uses were not authorized by the Department of Land and Natural
Resources under Chapter 13-5, HAR; and

2
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REF: OCCL: TF ENF: OA 22-18
Eric & Moniza Freeman

4. The land uses have occurred on public land owned by the State without
authorization or permission from the State as landowner.

We recommend that you stop all work and remove the erosion control structure and
other unauthorized materials located within the shoreline area within 30 days of receipt
of this order. Pursuant to HRS, 171-6, the Board of Land and Natural Resources may
bring such actions as may be necessary to remove or remedy encroachments upon
public lands. Any person causing an encroachment upon public land shall: (a) Be fined
not more than $1,000 a day for the first offense; (b) Be fined not less than $1,000 nor
more than $4,000 per day upon the second offense and thereafter; (c) If required by the
board, restore the land to its original condition if altered and assume the costs thereof;
(d) Assume such costs as may result from adverse effects from such restoration; and
(e) Be liable for administrative costs incurred by the Department and for payment of
damages. Additionally, with regards to alleged unauthorized land use(s) in the State
Land Use Conservation District, pursuant to 183C-7(b), HRS, the Board of Land and
Natural Resources (Board) may subject you to fines of up to $15,000.00 per violation in
addition to administrative costs and costs associated with land or habitat restoration, or
both, if required, and damages to state land. Should you fail to inmediately cease such
activity after written or verbal notification from the department, wiliful violation may incur
an additional fine of up to $15,000.00 per day per violation for each day in which the
violation persists. Failure to comply with any part of the letter mentioned above will
result in the matter being forwarded to the Board for formal action.

Please respond to this Notice in writing within thirty (30) days. Please note any
information provided may be used in civil proceedings. if we do not receive a response
within thirty (30) days, we will proceed with enforcement actions. Should you have any
questions regarding this matter, contact Trevor Fitzpatrick of our Office of Conservation
and Coastal Lands at trevor.j.fitzpatrick@hawaii.qov .

Sincerely,

éMQ,Cm

Suzanne D. Case, Chairperson
Board of Land and Natural Resources

”T

CC: Oahu Board Member
DOCARE (Oahu)
ODLO
DCCA
City & County of Honolulu, Department of Planning and Permitting
City & County of Honolulu, Department of Parks and Recreation
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Ref: OCCL.SH Emerpency QA-21-02
Gary Stanley

59-181 D Ke Nui Road

Haleiwa, H]1 26712

Dear Mr. Stanley,

Subject: RE: Request for Authorization - Temporery Erosion Control 59-181D Ke Nui Read, Halejwa,
H196712; Tax Map Key No. (1) 5-9-002:034

The Department of Land and Natural Resources (DLNR) is responding your request received on August
28, 2020, 1o repairfreplace & protective temporary rosian control structure composed of geotexftile
material (the Temporary Structire) 2long approximately 50 feet of shoreline fronting the subject property
located at $9-181D Ke Nui Road, Haletwa, HI 96712; Tax Map Key No. (1} 5-9-002:034, Authorization
for installetion of the Temporary Structure was granted on February 7, 2019 as pani of an email sent by
the Chair of the DLNR, Suzanne Case, which states, */ concur with this temperary action described
befow. I ask OCCL to keep on eye on the potential flanking issue, which may result in the temporary
oction auiharized being revoked if necessary. ™ The Ternporary Strucrure has since failed due to ongoing
seasonal and chrenic erosion. According to your request, you are proposing to repair/replace the structure
and obtain a formal authorization for its installation. The proposed project is intended to protect the
inhabited structure from further coastal erosion and potential structural failure until long-term planning
for managemen{/accommodation of erosion can be undertaken.

The coastal environment at the subject propery is characterized by a seasonally-variable beach backed by
an elevated (gbout 20 to 25 feef) sand berm. This active high-wave berm feanure underlies many of the
shore-froni propenies along the Nonh Shore. Erosion from seasonal waves combined with a long-term
trend of beach erosion, has created a steep eroded bank (scarp} in the backshore berm, which you state
poses a ilreat (o the single-family residence on the subject property.

The DLNR understands that most of the proposed activities will oceur on State land, makai of where the
shoreline would likely be derermined based on HAR §13-222 (Shareline Certification). The proposed plan
is to install & geotextile blanket along the erasion scarp, anchored at the base by one {1} sand filled tube
constructed of the same geotextile fabric, and staked/anchored at the top of the scarp, Sand from the
beach directly seaward of the subject property will be used ta fill the ballast rube. The structure will be

constructed by hand.

DLNR suthorizes the piacement of the Emergency Temporary Shoreline Protection deseribed
abeve along approximately 50 feet of erosion scarp fronting the subject property, in an effort to
protect public health, welfare, and safety on the subject property under HA4R §73-5-15, Emergency
Permits {a} “Norwithsianding any provision of this chapter, the chairperson or deputy director of the
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.

Emergency 0A-21-02

department in the absence of the chairgerson may authorize through an emergency permit any land use
deemed (o be essential to alleviate any emergency that is a threat to public heaith, safety, and welfare,
including natural resources, and for any land use that is imminently threatened by natural hazards. These
actions shall be temporary in nature to the extent that the threat to public health, safety. and welfare,
including natural resources, is alleviated (e.g., erosion control, rockfall mitigation). The emergency
action shall include contingencies for removal methods, estimates for duration of the activity, and future
response plans if required by the department. "

In addition, the proposed project is minor in scope and may be considered an exempt action under State
environmental laws under 4R §77-200-8 and as provided in the approved Exemption List for the DLNR,
Exemption Class 1: 1. Mitigation of any hazardous conditions that present imminent danger as
determined by the Department Divector and that are necessary to protect public health, safety, welfare,
or public trust resources; and 2. Upon determination by the Department Director that an emergency
exists, emergency mitigation and restoration work to prevent damage from continuing to occur and lo
restore the topographical features and biological resources.

Prior to structure installation, you shall remove debris that have been deposited on the beach and
nearshore, and any other derelict structures or materials emanating from the beach area. Subsequent
erosion control efforts that call for modification, other than maintenance of the authorized structure will
require a new application. No new material shall be added to the subject structure without additional
authorizetion from DLNR OCCL. If flanking or exacerbated erosion occurs on neighboring properties
subsequent to installation of the structure, the DLNR may reguire that the structure be removed in its
entirety. We would also like to remind you that such structures are authorized to remain in place
for a predetermined amount of time. The structure is considered a temporary means of controlling
the shoreline erosion with the understanding that Iong-term planning for
management/accommodation of erosion be undertaken within this authorization period.

Further, any materials that become liberated or slackened from the structure must be immediately
removed from the beach or ocean. Prior to structure installation, the permittee shall remove any
debris that has been deposited on the beach and nearshore, and any other derelict structures or
materials emanating from the beach area.

Terms apd Conditions

The DLNR has no objections to the placement of the Emergency Temporary Shoreline Protection
described above along the erosion scarp fronting the subject property, at TMK (1} 5-9-002:034, provided
that you adhere to the following Terms and Conditions:

1. It is understood that the Emergency Temporary Shoreline Protection is a temporary response to
address a safety hazard to en existing single family home on the subject property, which is
threatened by both chronic and seasonal beach erosion. The material is authorized as a
temporary erosion control measure for three (3) years from the date of issuance of this letter.
This authorization replaces the original authorization provided by the DLNR Chair in her Feb. 7,
2019 email. Subsequent erosion control efforts that call for modification, other than mainienance
of the proposed structure will require a new application. At the end of 3 years the materials shall
be removed;

2. If flanking or exacerbated erosion occurs on neighboring properties, the DLNR may require that
the permittee remove the structure in its entirety.
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Emergency OA-21-02

The permittee will submit a completion report for the project to DLNR Office of Conservation
and Coastal Lands (OCCL) within ninety (90) days of completion of construction of the
temporary structure. It will summarize the construction and detail any deviation from the
proposed plans and provide a summary of the beach conditions since installation. The report will
also include a photo summary of the temporary structure and beach conditions with
documentation of any alterations or repairs;

The permittee shall contact DLNR Land Division at (808) 587-0430 and secure a Right of Entry
Permit incorporating the most current terms and conditions for the use of State lands, prior to
entering onto State lands for this project. The permittee shall also contact the Oahu Department of
Planning and Permitting at (808) 768-6743 to secure a Right of Entry Permit for use of the public

access way;

The permittee shall comply with all applicable statutes, ordinances, rules, and regulations of the
federal, state, and county governments, and applicable parts of this chapter;

The permittee, its successors and assigns, shall indemnify and hold the State of Hawaii harmless
from and against any loss, liability, claim, or demand for property damage, personal injury, and
death arising out of any act or omission of the applicant, its successors, assigns, officers,
employees, contractors, and agents under this permit or relating to or connected with the granting

of this permit;
The permittee shall comply with all applicable department of health administrarive rules;
Unless otherwise authorized, any work or construction to be done on the land shall be completed

within 180 days of the approval of such use. The permittee shall notify the department in writing
at least 24 hours prior fo initiating construction and when it is completed;

Work shall be conducted at low tide to the most practical extent possible and no work shall occur
during high surf or ocean conditions that will create unsafe work or beach conditions;

. Appropriate safety and notification procedures shall be carried out. This shall include high

visibility safety fencing, tape or barriers to keep people away from the active construction site and
a notification to the public informing them of the project. All barriers shall be removed once the
project is complete to allow full public access laterally along the beach and alongshore walkway;

. The applicant shall implement standard Best Management Practices (BMPs), including the ability

to contain and minimize silt in nearshore waters and clean up fitel; fluid or oil spills immediately
for projects authorized by this letter. Equipment must not be refueled in the shoreline area. If
visible petroleum, persistent turbidity or other unusual substances are observed in the water as a
result of the proposed operation, all work must cease immediately to ascertain the source of the

substance;

All placed material shall be free of contaminants of any kind including: excessive silt, siudge,
anoxic or decaying organic matter, turbidity, temperature or abnormal water chemistry, clay, dirt,
organic material, oil, floating debris, grease or foam or any other pollutant that would produce an
undesirable condition to the beach or water quality;

Any materials that becoine liberated from the structure rmust be immediately removed from the
beach or ocean. Failure by the applicants to retrieve/resecure material, upon request by the
DLNR, will result in fines of up to $15,000/day;
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., No contamination of the marine or coastal environment {trash or debris) shall result from project-

related activities authorized under this letter;

Prior to structure installation, the permitiee shall remove debns that has been deposited on the
beach and nearshore, and any other derelict structures or materials emanating from the beach

area,

The permittee understands and agrees that the permit does not convey any vested night(s) or
exclusive privilege;

Transfer of ownership of the subject property includes the responsibility of the new owner to
adhere to the terms and conditions of this authorization;

. In issuing the permit, the department and the Chairperson have relied on the information and data

that the permittee has provided in connection with the permit application, If, subsequent to the
issuance of the permit such information and data prove to be false, incomplete, or inaccurate, this
permit may be modified, suspended, or revoked, in whole or in part, and the department may, in
addition, institute appropriate legal proceedings:

Where any interference, nuisance, or harm may be caused, or hazard established by the use, the
permittee shall be required to take measures to minimize or eliminate the interference, nuisance,
harm, or hazard;

Obstruction of public roads, trails, lateral shoreline access, and pathways shall be avoided or
minimized. If obstruction is unavoidable, the permittee shall provide alternative roads, trails,
lateral beach access, or pathways acceptable to the department;

For all landscaped areas, landscaping and irrigation shall be contained and maintained within the
property, and shall under no circumstances extend seaward of the shoreline as defined in section
205A-1, HRS;

The activity shall not adversely affect a Federally listed threatened or endangered species or a
species proposed for such designation, or destroy or adversely modify its designated critical
habitat;

The activity shall not substantiaily disrupt the movement of those species of aquatic life
indigenous 10 the area, including those species, which normally migrate through the area;

No motorized construction equipment is to be operated in the water at any time;

Artificial light from exterior lighting fixtures, including but not limited to floodlights, uplights, or
spotlights used for decorative or aesthetic purposes, shall be prohibited if the light direcily
illuminates or is directed to project across property boundaries toward the shoreline and ocean
waters, except as may be permitted pursuant to section 205A-71, HRS. All exterior lighting shall
be shielded to protect the night sky;

The permittee acknowledges that the approved work shall not hamper, impede, or otherwise limit
the exercise of traditional, customary, or religious practices of native Haweiians in the immediate
area, to the extent the practices are provided for by the Constitution of the State of Hawaii, and by

Hawaii statutory and case law;
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28. Should historic remains such as artifacts, burials or concentration of charcoal be encountered
during construction activities, work shall cease immediately in the vicinity of the find, and the
find shall be protected from further demage, The contractor shall immediately contact HPD (692-
8015), which will assess the significance of the find and recommend en appropnate mitigation

measure, if necessary,

29. Al the concluston of work, the applicant shall clean and restore the site to a condition acceptable
1o the Chairperson;

30. The DLNR reserves the right to impose additional terms and conditions on projects authorized
under this Yetter, if it deems them necessary;

31. Failure to comply with any of these conditions shall render a permit void undex the chapter, as
determuned by the chairperzon or hosrd.

Should you have any questons perfaining to this letier, please contact Dr. Shellie Habel, Sea Grant
Exiension Agent and Coastal Lands Program Coordinator at DLNR OCCL, at (§08) 587-0049 or

Shellie L. Habel@hawaii. gov

Sincerely,

éMQ,CM&.

Sozapne D. Case, CHAIRPERSON
Board of Land and Natural Resources

CC: LAND
DOCARE
DPP

[ concur with the conditions of this letter:

Date

Applicant
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REF. OCCL: TF COR: OA 22-122

Eric & Moniza Freeman Feb ¢, 2022

Subject: Potential Unauthorized Land Uses within the Conservation District.
Located at 59-181D Ke Nui Road
Por. Pupukea-Paumalu Beach Lots, Koolauloa, Oahu
Tax Map Key {TMK): (1) 5-8-002.:034 (seaward)

Dear Landowners.

It has come to the Depariment of Land and Natural Resources (DLNR), Office of
Conservation and Coastal Lands {OCCL})'s altention that there has been work done in
the shoreline area fronting your praperty, within the State Land Use Conservation
District. Site inspections on 1727/2022, 1/31/2022, and 2/2r2022 has revealed the
continued installation of alleged unauthorized erosion conlrol materials and debris
seaward of the subject property (see attached).

Piease note that land uses in the Conservation District require approval pursuant to
Hawaii Administrative Rules {(HAR) Chapter 13-5. We do not have any record of
approving the above uses, and these land uses may be in violation of HAR 13-5.

The DLNR has numerous concerns about the work being done. Shoreline structures
can create downstream impacts that negatively impact your neighbors' properiies and
the health of the beach. Impropery installed structures create debrs that pollutes the
ocean. In the past temporary structures that have been granted on an emergency basis
have not been removed.

The DLNR requests that you provide our office with a written staternent regarding the
alleged unauthorized activities that have been conducted in the Conservation District
fronting your property, and how you intend to correct this situation. Please submit your
response within thirty (30} days from the date of this letier
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Should you have any questions regarding this matter, please contact Trevor Fitzpatrick
of our Office of Conservation and Coastal Lands at trevor j.fitzpatrick@hawaii.gov.

Sincerely,
S Mickaed Casie

Michael Cain, Acting Administrator
Office of Conservation and Coastal Lands

C. O‘ahu Board Member
DOCARE
QDLO
DCCA
CA&C Honolulu,
Dept. Planning & Permitting
Dept. Parks & Recreation
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February 28, 2022

Via U.S Mail

Suzanne D. Case

Chairperson, Board of Land and Natural Resources
1151 Punchbowl Street, Room 130

Honolulu, Hawaii 96813

Re:  Notice of Alleged Violation ~ 59-181D Ke Nui Road

Dear Chairperson Case:

‘We are the owners of 59-181D Ke Nui Road and have received the Department of Land
and Natural Resources, Office of Conservation and Coastal Lands’ Notice of Alleged Violation
dated January 28, 2022. We received the Notice by certified mail on February 7, 2022.

We want to take this opportunity to urgently request a meeting with representatives from
the Office of Conservation and Coastal Lands, the City and County of Honolulu Department of
Parks and Recreation and Department of Planning and Permitting, to address the imminent threat
(o the safety of both our property and the public directly resulting from the failure to maintain the

public beach access alongside our property.

To provide some background, we purchased the property in January 2021 and due to the
winter Covid-19 surge, we weren't able to fly to the island to view the property and the rocky
point area prior to closing so were unfortunately unaware of the severe erosion issues facing the
area. Over the last 13 months of ownership, we have obviously learned (the hard way) about the
erosion challenges the area and specifically our house are facing. While there was some vague
disclosure provided by the seller during the sale, we were misled by the sellers about the status of
the sand burrito which has come to light over the last several weeks when we tried to get a
shoreline survey done as the first step to completing plans to move the house back on the lot.

Fast forward to around the second week of January of this year, the Cami’s beach area
north of Rocky Point began to lose an extraordinary amount of sand due to a series of large
swells coming from the West-Northwest. While it is typical in the winter to get large swells on
the North Shore, they typically vary in direclion which causes the sand to migrate in and out of
the area. This year however, has seen an unprecedented number of back to back to back swells
from the same direction removing all of the sand that was protecting our house at the beginning
of the year and even through the first week of January. As a result, when the very large swell
reached this area on the weekend of January 21-24, 2022, the Rocky Point area, and in particular
the areas adjacent to and fronting our property, had no protection afforded by the sand that is
typically there. This caused major damage to several properties, including our property.

On the morning of January 22, 2022, while we were back on the mainland we were
notified that one of the posts holding up our upper deck had snapped due to the large swell. We
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Suzanne D. Case
February 28, 2022
Page 2

were terrified that the deck and possibly the entire house were in danger of collapsing into the
ocean so I booked a ticket and flew to the island first thing Sunday morning on January 23, 2022

to assess the damage.

On the morning of January 24, 2022, two workers from the Department of Parks and
Recreation came to our property to assess the damage after their supervisor saw it on the news
over the weekend. We asked the workers what actions the Departiment of Parks and Recreation
would take, as we believe that the reason the right front edge of our property had collapsed is
because the City has failed to maintain the public access adjacent to our property, exacerbating
erosion that is approximately 20 feet back from the shoreline and 15 feet below the top of the
public accessway. The workers did not respond to our question about what actions the City will
take, took some pictures, and then left. The public access was and is in a condition that is
extremely dangerous with a 15-foot drop straight down onto rocks. The City's failure to
maintain the public access has contributed to the support beneath the Property eroding and
failing and has caused on an on-going threat to public safety.

We are extremely concerned with the safety of our property. as well as those who use the
public access to the beach. Just last night (2/27) a house a few houses down from us collapsed
into the ocean (picture attached). We have called the Department of Parks and Recreation
supervisor several times with no response. We have also atlempted to leave voicemails for the
supervisor, but the supervisor's mailbox is full. We have also contacted the mayor’s office,
Representative Riviere, Representative Tsuneyoshi and its representative on the City Council,
but have yet to receive a response as of the date of this letter other than a call back from Senator
Riviere who was sympathetic but had no solution.

We have no intent to be in violation of Department of Land and Natural Resources’
regulations or any other State or City laws. However, our pleas for help to ensure the safety of
our property and the public have not been responded to. We therefore respectfully request a
meeting with the Office of Conservation and Coastal Lands and both City departments so that all
parties have the same understanding and we may properly address the safety concerns that have
gone completely ignored to this point. We can be available for a meeting in person, or by
telephone or Zoom. Thank you for your attention to this matter.
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Suzanne D. Case
February 28. 2022

Page 3

ce!

Sincerely,

e

Erie Freegdan
Moniza Freeman

Trevor Fitzpatrick, Office of Conservation and Coastal Lands (via email
trevor.j fitzpatrick@hawaii.gov}

City & County of Hoenolulu, Department of Planning and Permiting
City & County of Honolulu, Department of Parks and Recreation
Mayor Blangizardi, City and County of Henoluiu
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‘! just left
YOU a voice message
but thought text may be
better. 'm coming to
Hawaii next week &
rented a home via
Airbnb on the North
Shore. |randomly
found a news article
about the beach
erosion in this area &
the home we are
renting was identified
as one with structural
problems. | also saw
that a home a few doors
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problems. | also saw
that a home a few doors
down actually
collapsed. Needless to
say we are concerned
about the safety of
staying there. The
owners assure us there
are no problems, but I'm
skeptical. The address
of the home is 59-181
D Ke Nui Road. Any
insight you have would
be appreciated as we
want to cancel our
booking & stay
elsewhere but the
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staying there. The
owners assure us there
are no problems, but I'm
skeptical. The address
of the home is 59-181
D Ke Nui Road. Any
insight you have woulid
be appreciated as we
want to cancel our
booking & stay
elsewhere but the
owners are refusing.
Thank you!!

The sender is not in your contact list.
Report Junk
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REF: QCCL: TF ENF: OA 22-18
Feb 6, 2023

59-181 KE NUI LLC
CK): Eric & Mgniza Freeman

SUBRJECT: Alleged Unauthorized Land Use Within the Conservation District
Located at 59-181 D Ke Nui Road
Por. Pupukea-Paumalu Beach Lots, Kpolaulca, Oahu
Tax Map Key (TMK): (1) 5-8002.:034 (seaward)

Dear Landowners:

it has come to the Depariment of Land and Natural Resources’ (DLNR) and its Office of
Conservation and Coastal Lands' {OCCL} attention that work has continued within the
Conservation District without authorization. From January 27,2023 to January 30, 2023, the
OCCL received reports and photos of alkeged unauthorized work consisting of the ingtallation of
erosion control materials in the shoreline area fronting the subject property. On February 1,
2023, OCCL staff conducted a site visit to the area and observed your agents installing erosion
contrel materials in the shoreline area fronting parcel 034, Your agents were given verbal
notification by OCCL staff to stop all werk.

Over the weekend {February 4 to February 6, 2023], OCCL neceived reports and photos that
work has continued after you and your agents were given verbal and written notification to stop
all werk. Photos of the alleged unautherized work in shoreline area fronting the subject parcel a

from January 27, 2023, to February 6, 2023, are attached as Exhibit 1.

On January 27, 2022, your agent who identified himself as Frank and stated that he worked for
the landowners of TMK: (1) 5-9-002:034 was given verbal notification to stop all work. On
January 28, 2022, you were issued a Notice of Alleged Violation regarding this matter and
recommended that you stop all work. The Notice states in part: “Should you fail to immediately
cease such activity afler wrlten or verbai notification from the depariment, willful volation may
incur an additional fine of up to $15,000.00per day per violation for each day in which the wiolation
persists. Failure ta comply with any par of the letfer mentioned above will result in the matter
being forwarded fo the Board for formal action™. See Exhibit 2.

1
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On February 4, 2022, you were issued a [etter (COR: OA 22-122) regarding continued installation
of alleged unauthorized erosion control materials and debris seaward of the subject property,

See Exhibit 3.

On March 2 2022, OCCL received an email letter from you dated February 28, 2022, in response
to the Notice of Alleged Vioiation {ENF: OA 22-18) and requested a meeting with OCCL staff as
well as other representatives with other agencies. See Exhibit 4.

On March 16, 2022, a meeting was held with a representative from the Govemaor's office,
Department staff and counsel, and your neighbor Todd Dunphy. A cursory review of OCCL files
appesr to indicate that you did not attend this requested meeting.

The OCCL notes that it appears that aileged unauthorized work consisting of the installation of
erosion control materials and construction of an erosion control siructure in the shoreline area
fronting the subject property continues. According to OCCL files, no autherizations were issued
for the alleged unauthorized work andfor construction or modifications of ergsion control
structures, and thus, ENF: OA 22-18 appears 1o be unresolved. To resolve matters, you may
want to consider removing the alleged unauthorized erosion control materials and structures from
the shoreline area as well as seek resolution with the County regarding pacifying threatened

structures on the property.

Piease respond to this letter in writing within ten (10) days regarding how you propose to resolve
these matters. Please note any information provided may be used in civil proceedings. If we do
not receive a response and you do not remove the unauthorized materials and encreachments
within ten (10) days, we may bring this matter before the Board of Land and Natural Resources

for fina! disposition.

Should you have any questions regarding this matter, contact Trever Fitzpatrick of our Office at
trevor.j fitzpatrick@hawaii.gov .

Sincerely,
S kool Cain

Michael Cain, Administrator
Office of Conservation and Coastal Lands

CC: DOCARE (Oahu)

OoDLO
DCCA — Regulated Industries Complaints Office

City & County of Honolulu, Department of Planning and Permitting
City & Counly of Honolulu, Depariment of Parks and Recreation
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Exhibit 1: Taken 1/30/2023
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Eric & Moniza Freeman

Additionally, Condition 18 of Emergency CDUP OA 21-02 states Transfer of ownership
of the subject property includes the responsibility of the new owner to ahere to the terms
and conditions of this authorization. A copy of Emergency CDUP OA 21-02 is attached

as Exhibit 3.

According to OCCL files, there appears to be no authorizations for these land uses.
Pursuant to Hawaii Administrative Rules (HAR) §13-5-2, “/land use” is defined as (7) the
placement or erection of any solid material on land if that material remains on the land
more than thirty days, or which causes a permanent change in the fand area on which it
occurs; (2) the grading, removing, harvesting, dredging, mining, or extraction of any
matenial or natural resource on land, (3) the subdivision of land; or (4) the construction,
reconstruction, demolition, or alteration of any structure, building, or facility on land.
Additionally, pursuant to HAR §13-5-2, the “Shoreline” is defined as the upper reaches
of the wash of the waves, other than storm and seismic waves, at high tide dunng the
season of the year in which the highest wash of the waves occurs, usually evidenced by
the edge of vegetation growth, or the upper limit of debris left by the wash of the waves,
or as otherwise defined in section 205A-1, Hawaii Revised Statutes (HRS)” Lands
makai of the shoreline are under the jurisdiction of the State of Hawaii DLNR.

NOTICE IS HEREBY GIVEN that you may be in viglation of Hawaii Administrative Rules
(HAR) Titie 13, Chapter 5, entitled Conservation District providing for land uses within
the Conservation District, enacted pursuant toc the Hawaii Revised Statutes (HRS),

Chapter 183C.

The Department of Land and Natural Resources (DLNRY) has reason to believe that:

1. The construction of an erosion control structure has been placed seaward of
TMK: (1) 5-9-002:0037 and located within the State Land Use Conservation

District, Resource Subzone;

2. Pursuant to §13-5-22 P-15 (D-1), HAR, "Shoreline Erosion Control " is a
regulated fand use as stated below:

a. Seawall, revetment, groin, or other coastal erosion control structure or
device, including sand placement, to control erosion of land or inland area
by coastal waters, provided that the applicant shows that (1) the applicant
would be deprived of all reasonable use of the land or building without the
permit; (2) the use would not adversely affect beach processes or lateral
public access along the shoreline, without adequately compensating the
State for its loss; or (3) public facilities (e.qg., public roads) critical to public
health, safety, and welfare would be severely damaged or destroyed
without a shoreline erosion control structure, and there are no reasonable
alternatives (e.g., relocation). Requires a shoreline certification;

3. These land uses were not authorized by the Department of Land and Natural
Resources under Chapter 13-5, HAR; and
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Eric & Moniza Freeman

4. The land uses have occurred on public land owned by the State without
authorization or permission from the State as landowner.

We recommend that you stop all work and remove the erosion control structure and
other unauthorized materials located within the shoreline area within 30 days of receipt
of this order. Pursuant to HRS, 171-6, the Board of Land and Natural Resources may
bring such actions as may be necessary to remove or remedy encroachments upon
public lands. Any person causing an encroachment upon public fand shall: (a) Be fined
not more than $1,000 a day for the first offense; (b) Be fined not less than $1,000 nor
more than $4,000 per day upon the second offense and thereafter; (c) if required by the
board, restore the land to its original condition if altered and assume the costs thereof;
(d) Assume such costs as may result from adverse effects from such restoration; and
(e) Be liable for administrative costs incurred by the Department and for payment of
damages. Additionally, with regards to alleged unauthorized land use(s) in the State
Land Use Conservation District, pursuant to 183C-7(b), HRS, the Board of Land and
Natural Resources (Board) may subject you to fines of up to $15,000.00 per violation in
addition to administrative costs and costs associated with land or habitat restoration, or
both, if required, and damages to state land. Shouid you fail to immediately cease such
activity after written or verbal notification from the department, willful violation may incur
an additional fine of up to $15,000.00 per day per violation for each day in which the
violation persists. Failure to comply with any part of the letter mentioned above will
result in the matter being forwarded to the Board for formal action.

Please respond to this Notice in writing within thity (30) days. Please note any
information provided may be used in civil proceedings. If we do not receive a response
within thirty (30) days, we will proceed with enforcement actions. Should you have any
questions regarding this matter, contact Trevor Fitzpatrick of our Office of Conservation
and Coastal Lands at trevor i fitzpatrick@hawaii.gov .

Sincerely,

éMQ‘CML

Suzanne D. Case, Chairperson
Board of Land and Natural Resources

[ o2

CC: Oahu Board Member
DOCARE (Oahu)
oDLo

DCCA
City & County of Honolulu, Department of Planning and Permitting

City & County of Honolulu, Department of Parks and Recreation
3
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POST OFFICE BOX 621
HONOLULU, HAWAIl 36809

Ref: OCCL:SH Emergency OA-21-02

Gary Stanley
59-181D Ke Nui Road
Haleiwa, HI 96712

Dear Mr. Stanley.

Subject: RE: Request for Authorization — Temporary Erosion Control 59-181D Ke Nui Road, Haleiwa,
HI96712; Tax Map Key No. (1) 5-9-002:034

The Department of Land and Natural Resources (DLNR) is responding your request received on August
28, 2020, 1o repair/replace a protective ternporary erosion control structure composed of geotextile
material (the Temporary Structure) along approximately 50 feet of shoreline fronting the subject property
located at 59-181D Ke Nui Road, Haleiwa, HI 96712; Tax Map Key No. (1) 5-9-002:034. Authorization
for installation of the Temporary Structure was granted on February 7. 2019 as part of an email sent by
the Chair of the DLNR, Suzanne Case, which states, “ concur with this temporeary action described
below. I ask OCCL 10 keep an exve on the potential flanking issue. which may result in the temporary
action authorized being revoked if necessary.” The Temporary Structure has since failed due to ongoing
seasonal 2nd chronic erosion. According to your requesl, you are proposing to repair/replace the structure
and obiain a formal authorization for its installation. The proposed project is intended to protect the
inhabited structure from further coastal erosion and potential structural failure until long-term planning

for management/accommodation of erosion can be undertaken.

The coastal environment at the subject property is characterized by a seasonally-variable beach backed by
an elevated (about 20 1o 25 feet) sand berm. This active high-wave berm feature underlies many of the
shore-front properties along the North Shore. Erosion from seasonal waves combined with a long-term
trend of beach erosion, has created a steep eroded bank (scarp) in the backshore berm, which you state

poses a threat to the single-family residence on the subject property.

The DLNR understands that most of the proposed activities will occur on State land, makai of where the
shoreline would likely be determined based on AAR §73-222 (Shoreline Certification). The proposed plan
1s to install a geotextile blanket along the erosion scarp, anchored at the base by one (1) sand filled tube
constructed of the same geotextile fabric, and staked/anchored at the top of the scarp. Sand from the
beach directly seaward of the subject property will be used to fill the ballast tube. The structure will be

constructed by hand.

DLNR authorizes the placement of the Emergency Temporary Shoreline Protection described
above along approximately SO feet of erosion scarp fronting the subject property, in an effort ro
protect public health, welfare, and safety on the subject property under HAR §7/3-5-35, Emergency
Permits (a) 'Notwithstanding anv provision of this chapter. the chairperson or deputy director of the
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Emaerpency CAL21-02

departmem in the absesce of the chairperson moy authorize hrough on emergency pevmit any fand use
deemed to be essennal to alleviate any emergency ihat is a threar 1o prblic health, safen: ond welfare
including natural resonrces, and for any land use that is imminently threatened by narural hazards. These
actions skall be lemporary in nature to the extent thal the threal to public health, safent. and welfare.
weluding natural resources, is alleviated fe.g., erosion conirol, rockfelf wiigarion). The emergency
action shall include coniingencies for removal methods, estimates for duration of the acrivity, and future

response plans If reqivred by the departmenr ™

In addition, the pmoposed project is mmor in scope and may be ¢onsidered an exempt action under State
environmental laws under FIAR §71-200-8 and as provided in the approved Ezemption List for the DLNR,
Exemprop Class { 1 Mitigation of any hazardous conrditions that presen! imminen! dapger os
determined by the Departmeni Director and that are necessary 1o protect public health, safety, welfare,
or public frust resources, ond 2. Upon determination by the Departmens Director that ar emergency
exists, emergency mitigation ard resioraiion work to prevent damoge from coRtinuing fo occur and 10
reslore the topographical feawures and biological resources.

Prior to structure instaliation, you shall remove debns that have been deposited on the beach and
nearshore, and any other derelict struetures or materizls emanaing from the beach area. Subsequent
erosion conirol efforts that catl for modification, other than maintenance of the authonzed structire will
require & new application. No new material shall be added to the subject smucture without additional
authorization from DLMR OCCL. If flanking or exacerbated erosion pocurs on neighboring properties
subsequent to installation of the structure, (he DLNR may require that the structure be removed in its
entirery. We would also like to remind you that such struetures are authorized to remain in place
for a predetermined amount of time. The structure is considered a ternporary means of controlling
the shoreline erosion with the wunderstanding that long-term  planning for
management/accommodation of erosion be undertaken within this authorlzation period.

Further, any materials that become llberuied or slackensd from the structure must be immediately
removed from the beach or ocean. Prior to structure installation, the permittee shall remove any
debrls that has been deposited on the beach and pearshore, and any other derelict structures or
materials emanating from the beach area.

Terms and Conditia

e DLNR has no objections io the placement of the Einergency lemporary Shoreline Frotection
described above along the erosion scarp fonting the subject property, at TMK (1} 5-9-002:034, provided
ihat you adhere 10 the following Terms and Conditions,

1. Tt is undersiood that the Emergency Temporary Shoreline Prolection is 2 temporary response 1o
address a safety hazard 10 an exisling single family home on the subject property. which is
fireatened by both cluronic and seasonal beach erasion. The matena! 15 authorized as a
temporary erosion control measure for three (3) years froan the date of issuance of this Jetter.
Ths zuthorization replaces the oniginal authorization provided by the DLNMR Chair in her Feb. ~
201% email. Subsequem erosion control effons that call for inodification. other than maintenance
of the praposed siructure will require @ new application At the end of 3 years the materials shall

be removed

If Ranking or exacerbaied erasion oceurs on neighboring propentes, the DLNR may require that
the permitiee remove Lhe strucrare in 11s entirely

\"J
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Emergency 0A-21-02

The permittee will submit a completion report for the project to DLNR Office of Conservation
and Coastal Lands (OCCL) within ninety (90) days of completion of construction of the
temporary structure. It will summarize the construction and detail any deviation from the
proposed plans and provide a summary of the beach conditions since installation. The report will
also include a photo summary of the temporary structure and beach conditions with

documentation of any alterations or repairs;

The permittee shall contact DLNR Land Division at (808) 587-0430 and secure a Right of Entry
Permit incorporating the most current terms and conditions for the use of State lands, prior to
entering onto State lands for this project. The permittee shall also contact the Ozhu Department of
Planning and Permitting at (808) 768-6743 to secure a Right of Entry Permit for use of the public

access way;

The permittee shall comply with ali applicable statutes, ordinances, rules, and regulations of the
federal, state, and county governments, and applicable parts of this chapter;

The permittee, its successors and assigns, shall indemnify and hold the Stale of Hawaii hanmless
from and against any loss, liabilily, claim, or demand for property damage, personal injury, and
death arising out of any act or omission of the applicant, its successors, assigns, officers,
employees, contractors, and agents under this permit or relating to or connected with the granting

of this permit;
The permittee shall comply with al! applicable departinent of health administrative rules;

Unless otherwise authorized, any work or construction to be done on the land shall be completed
within 180 days of the approval of such use. The permitiee shall notify the department in wriling
at least 24 hours prior to initiating construction and when it is completed;

Work shall be conducted at low tide to the mos! practical extent possible and no work shall occur
during high surf or ocean conditions that will create unsafe work or beach conditions:

Appropriate safety and notification procedures shall be carried cut. This shall include high
visibility safety fencing, tape or barriers to keep people away from the active construction site and
a notification to the public infonning them of the project. All barriers shall be removed once the
project is complete to allow full public access lateraily along the beach and alongshore walkway;

The applicant shal! implement standard Best Management Practices (BMPs), including the ability
to contain and minimize silt in nearshore waters and clean up fuel; fluid or oil spills immediately
for projects authorized by this letter. Egquipment must not be refueled in the shoreline area. If
visible petroleum, persistent turbidity or other unusua} substances are observed n the water as a
result of the proposed operation, all work must cease immediately to ascertain the source of the

substance;

. All placed material shall be free of contamnants of any kind including: excessive silt, sludge,

anoxic or decaying organic matter, turbidity, temperature or abnonnal water chemustry, clay, dint,
organic material, oil, floating debris, grease or foam or any other pollutant that would produce an

undesirable condition to the beach or water quality;

~ Any matenials that become liberated from the structure must be invnediately removed from the

beach or ocean. Failure by the applicants (o retrieve resecure material. upon request by the
DLNR. will result in fines of up to $15.000.day;

3
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Emergeacy OA-21-02

. No tontamination of the manne or coastal epviremineni (1rash or debris} shall result from project-

related acsiviues authorized under this Jener,

. Prior 10 strocture installalion, the permuitee shall remove debris that has been deposiled on the

beach and nearshore, and any other derelict siructores or materials emanaung from the beach
area,

. The permitiec understands and agrees tha the pennit does not convey any vested riphi(s) or

exclusive privilepe:

. Transfer of ownership of Lhe subject property includes the respoasibility of ihe new owner to

adhere to the terms and conditions of this authonization;

. In1ssuing the permit, the depariment and the Chairperson have relicd on the informanon and data

that the permittee has provided in connection with the permit application. If, subsequent 1o the
1ssuance of the permit such information and data prove to be false, incomplete, or inaccurate, this
perrmit may be modified, suspended, or revoked, in whole ar in par, and the department may, in
addition, mstitute appropnate legal proceedings;

Wheres any interforence, nuisance, of harm may be caused, or hazard established by the use, the
permittee shall be required to take measures to minimize or eliminate the interference, nuisance,

herm, or hazard;

Obstruction of public roads, wrails, lateral shorehine access, and pathways shall be avoided or
mummized. If obstruction is unavoidable, the permmttec shell provide alternative roads, trails,
latera] beach access, or pathways acceptable to the department,

For all landscaped areas, landscaping and imigation shall be comtained and maintained wathin the
propesty, and shall under no circumstances extend seawerd of the shoreline as defined in section

205A-1, HRS;

The activity shall not adversely affect a Federally listed threatened or endangered species or a
species proposed for such designation, or destroy or adversely modify its designated critical

habitat;

The activity shall mot substantially disrupt the movement of those species of aquatic life
indigenous to the ares, inciuding those species, which normally migrate through the area,

No motorized construcuen eguipment is 1o be operated in the water a1 any lime,

Artificial light from exterior lighting fixtures, including but not limited to flood}ights, uplights, or
spotlights used for decorauve or aesthetic purposes, shall be probibited if the light directly
illurnetes or 1is directed fo project across properiy boundaries toward the shorelne and ocesn
walers, except as may be permirted pursuanms to section 205A4-71, HRS. All exterior lighting shal]

be shielded to pratect the night sky,
The permittee acknowledges that the approved work shall not hamper, impede, or otherwise limit

the exercise of traditional, customary, or religious practices of native Hewsiizns ir the smmediate
area, ta the extent the practices gre provided for by the Conslitution of the State of Hawaii, and by

Hawaii stanutory and case law,
Exhibit 2
Exhibit 3: Emergency CODUP OA 21-02

Exhibit 12
Page 170

Attachment page A-177

K-1



QOCCL ENF: OA 22-18

Emergency Oa-i1-02

28. Should histone remains such as artifacts, burals or concentration of charcoal be encountersd
dunng canstruction achvides, work shall cease \mmediately in the vicipity of the find, and the
[ind shall be protected Fom further damage. The contractor shall immoediately contact HPD (692-
8015), which will zssess the significance of the find and recommend an appropnate mitigation

measure, if necessary;
At the corclusion of work., the applicant shall clean and restore Lhe sife to a condition acceptable
to the Chairperson;

9.

. The DLMR. reserves the right to impose additional terms and conditions on projects authorized
under this tetter, of 1t deerns them necessary,

Failure to cornply with any of these conditions shall render 2 permit voud under the chapter, as
determined by the chairperson or board.

Should you have any guestions pertaining to this letter, please contact Dr. Shelle Habel, Ses Grant
Extension Agent and Coastal Lands Program Coordinator at DLNR OCCL, ar (808) 587-0049 or

Shellie L. .Habel@hawa gov.
Sincerely,

éMQ,CNﬁi—k

Suzanne D Casge, CHAIRPERSON
Board of Land and Natural Resources

CC:  LAND
DOCARE
DPP

I concur with the conditions of this letter

Date

Applicant
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OCCL ENF: OA 22-18

Freeman COR: OA 22-122

Should you have any questions regarding this matter, please contact Trevor Fitzpatrick
of our Office of Conservaticn and Coasia! Lands at trevor j fitzpatrick@hawail gov.

Sincerely,
S Weihaed Cacn

Michael Cain, Acting Administrator
Office of Conservation and Coastal Lands

C Q'ahu Board Member
DOCARE
ODLD
DCCA
C&C Honoluluy,
Dept. Planning & Permitting
Dept. Parks & Recreaticn
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Fﬂ_zﬂ":k, TrevorJ

Sant: Wednesday, Ma 08 AM

To: Fitzpatrick. Trevor )

Ce: Moniza Freeman

Subjact: [EXTERNAL] Response to allegation of violation
Attachmants: Allaged Violation Response pdf

Please see attached sent via Fedex on Monday.

Disclaimer
The nformadon mntamed in the communicatinn o the sander 35 confiential 1T e ntendeqa soiply for vse Dy the racmwant pen

others authorized o receive K If you are pot the redpuent you are herepy notifled that any disclosure, copying, distribunon or
@king action I reiation of the contents of this Information = strictly prohibited and may be unlawful,

This ampll has been scanned ROF virses ang MalWwerE by Mimetast
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February 28, 2022

Via U.S Majl

Suzanne D. Case
Chairperson, Board of Land and Natural Resources

1151 Punchbowl Street, Room 130
Honolulu, Hawaii 96813

Re:  Notice of Alleged Violation - 59-181D Ke Nui Road

Dear Chairpersen Case:

We are the owners of $9-181D Ke Nui Road and have received the Department of Land
and Natural Resources, Office of Conservation and Coastal Lands” Notice of Alleged Violation
dated January 28, 2022. We received the Notice by certified mail on February 7, 2022.

We want to take this opportunity to urgently request a meeting with representatives from
the Office of Conservation and Coastal Lands, the City and County of Honolulu Department of
Parks and Recreation and Department of Planning and Permitting, to address the imminent threat
to the safety of both our property and the public directly resulting from the failure to maintain the

public beach access alongside our property.

To provide some background, we purchased the property in January 2021 and due to the
winter Covid-19 surge, we weren’t able to fly to the island to view the property and the rocky
point area prior to closing so were unfortunately unaware of the severe erosion issues facing the
area, Over the last 13 months of ownership, we have obviously learned (the hard way) about the
erosion challenges the area and specifically our house are facing. While there was some vague
disclosure provided by the seller during the sale, we were misied by the sellers about the status of
the sand burrito which has come to light over the last several weeks when we tried to get a
shoreline survey done as the first step to completing plans to move the house back on the iot.

Fast forward to around the second week of January of this year, the Cami’s beach area
north of Rocky Point began to lose an extraordinary amount of sand due to a series of large
swells coming from the West-Northwest. While it is typical in the winter to get large swelis on
the North Shore, they typically vary in direction which causes the sand to migrate in and out of
the area. This year however, has seen an unprecedented number of back to back to back swells
from the same direction removing all of the sand that was protecting our house at the beginning
of the year and even through the first week of January. As a result, when the very large swell
reached this area on the weekend of January 21-24, 2022, the Rocky Point area, and in particular
the areas adjacent to and fronting our property, had no protection afforded by the sand that is
typically there. This caused major damage 1o several properties, including our property.

On the morning of January 22, 2022, while we were back on the mainland we were
notified that one of the posts holding up our upper deck had snapped due to the large swell. We

Exhibit 4
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OCCL ENF: OA 22-18

Suzanne D. Case
February 28, 2022

Page 2

were terrified that the deck and possibly the entire house were in danger of collapsing into the
ocean so I booked a ticket and flew to the island first thing Sunday mormning on January 23, 2022

to assess the damage.

On the morning of January 24, 2022, two workers from the Department of Parks and
Recreation came to our property to assess the damage after theif supervisor saw it on the news
over the weekend. We asked the workers what actions the Department of Parks and Recreation
would take, as we believe that the reason the right front edge of our property had collapsed is
because the City has failed to maintain the public access adjacent to our property, exacerbating
erosion that is approximately 20 feet back from the shoreline and 15 feet below the top of the
public accessway. The workers did not respond to our question about what actions the City will
take, took some pictures, and then left. The public access was and is in a condition that is
extremely dangerous with a 15-foot drop straight down onto rocks. The City's failure to
maintain the public access has contributed to the support beneath the Property eroding and

failing and has caused on an on-going threat to public safety.

We are extremely concerned with the safety of our property, as well as those who use the
public access to the beach. Just last night (2/27) a house a few houses down from us collapsed
into the ocean (picture attached). We have called the Department of Parks and Recreation
supervisor several times with no response. We have also attempted to leave voicemails for the
supervisor, but the supervisor's mailbox is full. We have also contacted the mayor’s office,
Representative Riviere, Representative Tsuneyoshi and its representative on the City Council,
but have yet to receive a response as of the date of this letter other than a call back from Senator

Riviere who was sympathetic but had no solution.

We have no intent to be in violation of Department of Land and Natural Resources’
regulations or any other State or City laws. However, our pleas for help ta ensure the safety of
our property and the public have not been responded to. We therefore respectfully request a
meeting with the Office of Conservation and Coastal Lands and both City departments so that al!
parties have the same understanding and we may properly address the safety concerns that have
gone completely ignored to this point. We can be available for a meeting in person, or by

telephone or Zoom. Thank you for your attention to this matter.
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Suzanne D. Case
February 28, 2022

Page 3

cc: Trevor Fitzpatrick, Office of Conservation and Coastal Lands {via email
trevor j.fitzpatrick@hawaii.gov)
City & County of Honolulu, Department of Planning and Permitting
City & County of Horoluiu, Department of Parks and Recreation
Mayor Blangiardi, City and County of Honolulu
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ENF (h2- 19

February 20, 2023

Dear Mr. Fitzpatrick, Ee

We received your notice dated February 6. As we are sure you are awarej !;he emmén‘t&sueS facing
the Kammies area of the North Shore have been nothing short of a disaster since we purchased the house in
January of 2021. While there was some vague disclosure of the past and potentia}fjjigfssiEs dadls ti She
previous owners, we were definitely misled about the severity of the challenges and had no way of knowing
just how bad things would get. i

WY A
As you can probably imagine the last two years of ownership have been excrutlaﬁngfy streséful
frustrating, and educational. We've learned more about the erosion issues facing the North Shore and all of
Hawaii than we ever could have imagined and knowing what we know now, we never would have made the
decision to purchase the house. Unfortunately, we can’t undo that decision and while we're not the ones who
built the house there or approved a house to be built there, we are the current owners with no realistic exit
given what has transpired the last 2 years.

Hopefully you can understand that we are now in an absolutely impossible situation. If we don't
protect the house, it will 100% fall into the ocean similar to the home that fell in four doors down from us
last year. If we do protect it, you will come after us for trying to keep the house and the public safe. You talk
alot in the media and policy about “managed retreat” being the solution but when we tried to start the
permitting process to move the house back on the lot last year, we were shut down from even receiving sign
off on a shoreline survey which killed that option before we could start it. We are desperate to find a
solution that works for everyone but it seems like the only one you are willing to accept is for us to do
nothing and let the house fall into the ocean destroying the house, the beach and endangering lives. How is
that the best solution for anyone? As bad as our neighbor’s house falling in last year was, it would be so much
worse if this house were to fall in because it’s 2 stories and likely 4x the size and weight of the other
one. That would be an absolute disaster for the area which we are desperately trying to avoid.

We realize the attitude from a lot of the public and the media is that we're just rich people who are
getting what we deserve, but that is completely unfair and absolutely not the case here. We risked
everything we had to start a business 6 years ago, were fortunate enough to take some money out in 2020
and used that as a down payment on this house and got a loan from a local Hawaiian bank for the rest. The
house has a legal short terin rental permit which we use to generate income to pay the mortgage, expenses
and pay tens of thousands of dollars each year in taxes to the state which the public benefits from.

We have no intention or desire to disrespect the beautiful state of Hawaii and the North Shore or be
in violation of any regulations or laws of the DLNR, OCCL or anyone else. It is truly our favorite place in the
world which we hope to move to permanently if we're lucky enough to be able to afford to retire there some
day. We want what is best for the area and just don'’t see how forcing this house to fall into the water is
somehow in the area or the publics best interest.

As stated in our previous response last year, we humbly and respectfully request a meeting so that all
parties have the same understanding and we may properly address the safety concerns that have gone
completely ignored to this point. We can be available for a meeting in person, or by telephone or Zoom.
Thank you for your attention to this matter.

Sincez

Eric Freeman
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Acknowledgement:
Board of Land and Natural Resources’ Consideration of Settlement Agreement

Petitioner >9-181 Ke-Nui LLC, Eric Freeman, and Moniza Freeman ("Petitioner") , by

and through their undersigned counsel, acknowledges that: (a) approval of this Settlement
Agreement requires consideration and action by the Board of Land and Natural Resources
(Board); (b) if this Agreement is not approved, the Board shall adjudicate a contested case
hearing pursuant to chapter 91, HRS and Subchapter 5 of Title 13 of the Hawaii Administrative
Rules; and (c) the Board’s review of this Settlement Agreement is a conducted pursuant to its
role as the executive hoard of the Department of Land and Natural Resources.

If the Board considers this Settiement Agreement at its publicly noticed mecting, this
Settlement Agreement shall be contained in a board packet distributed to the Board members
before a mecting for use at that meeting. Matcrials in the board packet shall be made available
for public inspection pursuant to HRS § 92-7.5.

Petitioner understands that if the Board does nof accept this Settlement Agreement,
Peiitioner may proceed with a contested case hearing before the Board pursuant to HAR § 13-1-
128. Petitioner understands the Board shall adjudicate the contested case hearing. The Board
shall render its findings of fact, conclusions of law, and decision and order, which may sustain

any allegations of violations and/or impose any penalties for the alleged violations.

o3

e

s
Deputy Afiomey General
Attomney for Department of Land Attorney for Petitioner 59-181
and Natural Resources Ke-Nui LLC, Eric Freeman,

and Moniza Freeman

Dated: (O ACRIC 2 (w27 Dated: Qﬁ M&O&é
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