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Delegation of Authority to the Chairperson to Select and Appoint a 
Hearing Officer, and to Issue Preliminary Procedural Orders, for the 

urces, 
SCWC-23-0000383 (Haw. Sept. 30, 2025), Regarding Revocable 
Permit No. S-

. 

Pursuant to Section 92-5(a)(4), Hawai i Revised Statutes (HRS), the 
Board may go into Executive Session in order to consult with its 

duties, privileges, immunities and liabilities. 

On August 11, 2003, the Board of 
-

month-to-month basis, water emanating from, and the water transmission 
sy -

Upper and Lower Waiahi Hydropower Plants. The Board continued the RP 
annually from 2003 through 2022. In 2004, KIUC also applied for a 65-year 
long-term lease of the same water resources; that application remains 
pending. In 2019, portions of the Blue Hole diversion siphon system were 
damaged by a fallen tree and a subsequent landslide and became 
inoperable, and KIUC did not resume siphon repairs. 

At its December 11, 2020 meeting, the Board considered the continuation 
f 

requested a contested case hearing. The Board orally denied the requests 
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and approved the continuation of the RP for 2021. On December 19, 2020, 
Petitioners filed written petitions for a contested case hearing, supported by 
eleven signed declarations of their members. 

a contested case hearing on the proposed continuation of the RP for 2022; 
and (3) approved the continuation of the RP for 2022. On December 20, 
2021, Petitioners filed written petitions for a contested case hearing on the 
2022 continuation. 

decisions to the Environmental Court of the First Circuit pursuant to HRS § 
91-14. During the pendency of the appeal, KIUC did not seek continuation 
of the RP for 2023, and the RP expired on December 31, 2022. On April 21, 
2023, the Environmental Court entered its Findings of Fact, Conclusions of 
Law and Decision and Order, concluding, among other things, that 
exceptions to the mootness doctrine applied; that Petitioners held protected 
p 
(traditional and customary rights); that the Board erred in denying 

failure to enter findings of fact and 
conclusions of law made it impossible to determine whether continuation of 
the RP served the best interests of the State. The Environmental Court 

The Board appealed. On June 28, 2024, the Intermediate Court of Appeals 

appeal was moot with no applicable exceptions, that the record was 
insufficient to conduct a due process analysis for the 2021 RP, and that the 
Environmental Court exceeded its HRS § 91-14 jurisdiction. 

, No. CAAP-23-0000383, 2024 WL 
3221038 (Haw. App. June 28, 2024) (SDO). Both Petitioners and the Board 

, see Exhibit A and Exhibit B. In Part I of the 

-in-fact standing 
based on the asserted injuries to their traditional and customary rights found 
by the Environmental Court; and (3) Petitioners hold cognizable property 

the analysis in Flores v. Board of Land & Natural Resources 
114, 424 P.3d 469 (2018), and Sandy Beach Defense Fund v. City Council, 
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70 Haw. 361, 773 P.2d 250 (1989), a contested case hearing was required 

process rights. In Part II, a majority of the court held that the Environmental 
Court had HRS § 91-
culminating in the decisions to continue the RP for 2021 and 2022. The 
combined effect of Parts I and II is that 

case was remanded to the Board for further proceedings consistent with the 
Opinion. 

contested 

issuance of the 2021 RP and 2022 RP -- including the alleged resulting 
disrepair or degradation of improvements under the permit and the alleged 
diversions of water or waste -- 

Id. ld 
require actions by KIUC that the Board would have required before issuing 
the 2021 RP and 2022 RP after a contested case hearing, to address prior 

Id. at 
49-50. 

The 
required by law and has remanded this matter to the Board for that purpose. 
Accordingly, the Board is not being asked to decide whether to grant 

ring; the Opinion resolves that 
question, and the contested case hearing must be held. The matter before 
the Board is the procedural mechanism by which the contested case 
hearing will be convened and conducted. 

Staff recommends that the Board authorize the Chairperson to select and 
appoint a hearing officer and to issue notices of hearing and any necessary 
preliminary procedural orders. Upon completion of the hearing, the hearing 
officer would submit proposed findings of fact, conclusions of law, and a 
recommended decision and order to the Board, and the Board would retain 
final decision-making authority. 

The scope of the contested case hearing is framed by the Opinion: the 

prior to the issuance of the 2021 and 2022 RPs, including the alleged 
disrepair or degradation of improvements under the permit and the alleged 

property interests, and the Board is to require actions by KIUC to address 
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any prior violations of permit conditions and the resulting harms to 
Petitioners, consistent with HRS § 171-

In light of the foregoing, staff recommends the following: 

That the Board authorize the Chairperson to select and appoint a hearing 
officer, and to take all appropriate measures to commence and facilitate the 
contested case hearing, including but not limited to issuing notices of 
hearing and any necessary preliminary procedural orders. 

Respectfully Submitted, 

_______________________________ 
Lauren Yasaka 
Acting Assistant Administrator 

APPROVED FOR SUBMITTAL: 

_______________________________ 
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CERTIORARI TO THE INTERMEDIATE COURT OF APPEALS 
(CAAP-23-0000383; CASE NO. 1CCV-22-0000015) 

SEPTEMBER 30, 2025 

PART I (BY: GINOZA, J., WITH WHOM RECKTENWALD, C.J., McKENNA, 
EDDINS, AND DEVENS, JJ., JOIN) 

PART II (BY: DEVENS, J., WITH WHOM RECKTENWALD, C.J., McKENNA, AND 
EDDINS, JJ., JOIN; AND GINOZA, J., DISSENTING) 

Exhibit A 

NOTE: This BLNR Contested Case Hearing was originally submitted to the Department 
of Land and Natural Resources as a PDF scanned copy of the original document.  It has
been reformatted using Optical Character Recognition (OCR), however, its accessibility
and readability may be limited.  The contested case hearing is ordered by the Hawaii 
Supreme Court in Kiai Wai o Waialeale v. Board of Land and Natural Resouces,
SCWS-23-0000383.
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II. STANDARDS OF REVIEW 
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III. DISCUSSION 
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IV. CONCLUSION 
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Lance D. Collins /s/ Mark E. Recktenwald 
(Bianca K. Isaki, 
on the briefs) /s/ Sabrina S. McKenna 
for petitioners 

/s/ Todd W. Eddins 
Colin J. Lau 
Miranda C. Steed /s/ Lisa M. Ginoza 
Deputy Attorneys General 
for respondent /s/ Vladimir P. Devens 

PART II: The Environmental Court had HRS § 91-14 jurisdiction to 

decisions to renew the permit for 2021 and 2022. 
(By: Devens, J., with whom Recktenwald, C.J., 

McKenna and Eddins, JJ., join) 
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/s/ Mark E. Recktenwald 

/s/ Sabrina S. McKenna 

/s/ Todd W. Eddins 

/s/ Vladimir P. Devens 
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CERTIORARI TO THE INTERMEDIATE COURT OF APPEALS 
(CAAP-23-0000383; CASE NO. 1CCV-22-0000015) 

SEPTEMBER 30, 2025 

PART II: DISSENTING OPINION BY GINOZA, J. 

Exhibit B 
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Board's denials of Petitioners' requests for contested case 

hearings. Unlike in Kilakila, we need not rely on the issuance 

of the permit as the final agency decision, and even that 

context doesn't confer jurisdiction to reach the merits of 

issuing a permit. The decisions to issue the 2021 RP and 2022 

RP were made in public meetings and not in contested case 

hearings. Thus, I would hold the Environmental Court exceeded 

its jurisdiction by reviewing the merits of the Board's decision 

to continue the permit in 2021 and 2022. I would instead 

respectfully hold that, because contested case hearings should 

have been held, the Environmental Court properly should have 

limited its ruling to vacating the 2021 and 2022 RPs, rather 

than reversing them. 

/s/ Lisa M. Ginoza 
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