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Re: BLNR Meeting July 24, 2026 - Testimony in Support of Approving 
Agenda Items: (1) K-1.c. Motion for Reconsideration or Recission of 
BLNR November 14, 2025 Decisions on Agenda Item K-1 (CDUA HA-
3981) and K-2 (CDUA HA-3982); and  
(2) Agenda Items K.1.a & b Petitions for Contested Case Hearing (HA-26-
02 for CDUA HA-3981) and (HA-26-03 for CDUA HA-3982)________ 

Dear Chair Kanakaʻole and Members of the Board of Land and Natural Resources ("Board"): 

The Applicants, Mr. Ryan Pastorek, the sole member of Opunaha, LLC, and owner of 
Tax Map Key ("TMK") No. (3) 1-5-010: 026  ("Parcel 026"), and Ryan's father, Mr. Paul 
Pastorek, owner of TMK No. (3) 1-5-010: 027 ("Parcel 027"),1 submit this testimony in support 
of approving Agenda Item K-1.c., Applicant's Motion for Reconsideration filed with the Board 
on November 21, 2025 ("Motion"). The Board's November 14, 2025 decision to deny 
Applicants' Conservation District Use Permit Applications ("CDUAs") were the subject of 
Agenda Items K-1 and K-2 at the November 14, 2025 Board Meeting ("November Meeting").  
The Board's decisions to deny the CDUAs were arbitrary, capricious, and clearly erroneous 
based on the evidence in the record, as they were based on misrepresentations by OCCL 
regarding the size and number of single family residences ("SFR" or "SFRs") approved by the 
Board in the same area.  

Under Hawaiʻi Administrative Rules ("HAR") § 13-1-39(a), the Board may reconsider a 
prior decision it made on the merits if the movant shows that: "(1) New information not 
previously available would affect the result; or (2) A substantial injustice would occur."   

 
1 Parcel 026 and Parcel 027 are collectively referred to herein as the "Properties". 
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As discussed herein, new information that directly impacts the Board's decisions on the 
CDUAs was presented through the Motion - namely, to correct misrepresentations made by 
Office of Conservation and Coastal Lands ("OCCL") staff at the November Meeting on the 
square footage of the approved SFRs of the surrounding properties and number of CDUPs 
issued, which directly and materially resulted in the Board's decisions to deny the CDUAs.  
Additionally, because the Applicants have been denied the ability to build SFRs that are 
compliant with HAR Title 13, Chapter 5 (the "Conservation District Rules") like other 
neighbors have been granted through the approval of similar CDUAs, a substantial injustice has 
occurred and will continue to occur if the Motion is denied.   

The Board should grant the Motion and grant both CDUAs subject to the standard 
conditions in HAR § 13-5-42.  Applicants are also agreeable to the conditions suggested by the 
November 14, 2025 Staff Recommendation on pages 8, 21, and 23 that would prevent future 
shoreline hardening, prohibiting the use of the SFRs as transient vacation rentals, and impeding 
lateral shoreline access.   

Following the Board's decisions on November 14, 2025 to deny the CDUAs, Applicants 
made a timely verbal request for contested case hearings on Agenda Items K-1 and K-2, 
followed by the timely filing of the required written Petitions for Contested Case Hearing on 
November 21, 2025 (the "Petitions"). 

If the Motion is granted, Applicants will withdraw their petitions for contested case 
hearings (Agenda Item K.1.a).  Should the Board decide to deny the Motion, Petitioners will 
proceed with the contested case proceedings, which OCCL has determined that Petitioners are 
entitled to. See Staff Recommendation for Agenda Item K.1.a.  For that reason, Applicants 
request that the Board take up Agenda Item K.1.c. prior to hearing Agenda Items K.1.a. and b. 

I. Discussion 

Detailed background on the CDUAs, and the arguments supporting the Motion and the 
Petitions are contained in those documents, as well as the Applicants' written testimony dated 
November 12, 2025, all on file with the Board and OCCL.2  This testimony highlights significant 
issues with the Staff Report for agenda items K.1.a. - c. and treatment of the CDUAs, including 
downplaying how the false information provided to the Board was the primary rationale in the 
denial of the CDUAs.   

A. Issue #1, False Information. It is disingenuous for the Staff Report on the Motion 
for Reconsideration to say that no new information was available when it was 
precisely the misinformation that OCCL presented at the November Meeting that 
led to the Board's denial of the CDUAs.  The Motion provides the correct 
information to the Board on the approved Maximum Developable Area ("MDA") 
of the neighboring properties, which confirms that the SFRs proposed by the 

 
2 Courtesy electronic copies of the same are provided to the Board via this link: 
https://www.sendthisfile.com/GeHWqFEAPNMEUVALMrtQHNti. The link will expire in 10 days (on August 
1, 2026), but the original records are on file with OCCL and the Board. 

https://url.us.m.mimecastprotect.com/s/EOeFCL9Bv8CRgD8NcqhMfyc_it?domain=sendthisfile.com


Ryan Kanakaʻole, Chairperson 
Board of Land and Natural Resources 
July 22, 2026 
Page 3 

 

CDUAs here are entirely "compatible with the locality and surrounding areas, 
appropriate to the physical conditions and capabilities of the specific parcel or 
parcels[.]"  HAR § 13-5-30(c)(5). 

The size of the proposed dwellings as compared to the neighboring parcels was 
the primary subject of the Board's discussion of the CDUAs at the November 
Meeting, and the stated reason for the denial.  The below excerpts from the 
Board's discussion at the November Meeting with approximate time stamps from 
the video of the meeting, provide direct evidence of the foregoing reason for 
denial.3    

1:54:28 Denise Iseri-Matsubara: 
"I have some clarifying questions … It was said that it's mainly we're not prohibiting a residential 
dwelling unit on the property. It's just the size yet I'm hearing from the applicant that there are similar 
sizes of dwelling units in the area. Could we get clarity on that comment and verification?"4 
 

 
1:54:46 Michael Cain: 
"we identified five CDUPs that have been issued by the Board in the stretch between the two developed 
neighborhoods. Um the immediate neighbors are 3,705 square feet or developed area and 3,013. Um the 
other three further afield: 2,644, 3,847 and 3,868.5 
 
1:55:19 Denise Iseri-Matsubara:  
"And that, the square footage that you are quoting me is the size of the dwelling unit or area? Square 
foot of the entire area?" 
 
1:55:29 Michael Cain: 
 "It's maximum developed area. The way it's calculated in the conservation district is slightly different in 
the counties.  . .  MDA includes both floors and it includes pools or appurtenant structures. We don't count 
like water catchment tanks or driveways."  
… 
 
1:56:07 Denise Iseri-Matsubara: 
 "and there was a statement made that there is another dwelling unit with related structures that are similar 
in size to what they're proposing?"6 
 
1:56:21 Michael Cain:  
"I mean similar is relative. That's why I just read off  . . . ." Denise Iseri-Matsubara: "All that you had?"  
Michael Cain: "yeah."…. Denise Iseri-Matsubara: "Okay." 

 
3 The video of the Board's November 14, 2025 meeting is available on DLNR's website at: 
https://www.youtube.com/watch?v=s0Iu5QfSlc0&list=PLDh6ZXzdUvQkHtqVoauOkfa26NfNLh2pK.   
4Member Iseri-Matsubara establishes her focus on the size of the dwelling units versus the size of other dwelling 
units in the neighborhood with this line of questioning.  
5 Mr. Cain reads five instead of a total of ten CDUPs between Hawaiian Paradise Park and Hawaiian Beaches, and 
he reads of the incorrect MDA approved by the Board, thus falsely representing to the Board that the neighborhood 
contains approved SFRs significantly smaller than what the Applicants are proposing in their CDUAs,  
6 Member Iseri-Matsusbara again focuses on neighboring properties and their relative size. 

https://www.youtube.com/watch?v=s0Iu5QfSlc0&list=PLDh6ZXzdUvQkHtqVoauOkfa26NfNLh2pK
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1:56:41 Denise Iseri-Matsubara:  
"So that is what I am trying to reconcile in my mind. There is something similar in size and yet there's at 
least a thousand square feet difference in the proposal and what you're saying is in the area. So, I just 
wanted to get that clarity." 
 
1:56:54 Michael Cain:  
"Yeah, I mean our position would be that these are significantly bigger, but we also admit that's subjective. 
3,800 to 5,000 is a subjective decision as to whether that is significant or not."7 
 
2:50:20 Dawn Chang:  
"It's not that we oppose construction of a single family dwelling in this area. He's entitled to that. [You're] 
both of them are entitled. It is the size of the dwelling. That that it is not consistent but it is not in alignment 
and I do believe it would change the character of that area. If they were to submit a new CDUA application 
for a smaller dwelling, I would be more than willing to entertain that. But based upon this, the 
consolidation and the resubdivision, the two homes almost look like they are side by side, which makes it 
look very large. The advantage of consolidation is that the large vegetation, vegetated area on one lot um 
they give you know your lot size um they wouldn't necessarily and I know that they have plans for 
landscaping but that would not necessarily be cleared so for those kinds of reasons I will be voting against 
the motion[.]" 

The above evidence shows that the Board acted erroneously based on the false 
information provided by OCCL, and acted arbitrarily based on the "looks" of the plans 
provided with the CDUAs, stating that the Board would entertain something "smaller" 
when the rules allow an SFR with an MDA up to 5,000 square feet ("s.f.").  The 
Applicant's CDUAs were within the size limitations allowed by the rules and would not 
be out of character with the neighborhood and the Board-approved similarly sized SFRs 
in the neighborhood. 

For all of the foregoing reasons, it is clear that the Board's decision to deny the CDUAs 
was arbitrary, capricious, and clearly erroneous based on the evidence in the record, and 
the Motion should be granted. 

B. Issue #2, No Ability to Review in Advance. The Board was not provided in the 
Staff Report for Agenda Items K-1 and K-2 copies of the actual CDUAs prior to 
the November Meeting and therefore could not have reviewed the applications 
prior to making its decisions to deny the CDUAs. Accordingly, the Board was 
more likely to rely on OCCL's negative recommendation and false information 
provided at the November Meeting. The CDUAs are also not included in the Staff 
Report for the July 24, 2025 agenda items. 

 
7 Mr. Cain validates the false information by drawing a conclusion that the neighboring properties were are all 
approved at 3,800 s.f or less and the Applicants’ CDUAs are both 5,000 s.f., when the MDA proposed in the 
CDUAs are 4,739 s.f. and 4,984 square feet respectively (though the living area of Parcel 27 is calculated at only 
2,750 square feet).  These MDAs are in the same general range as at least six of the ten CDUPs the Applicants 
identified in this section of Government Beach Road which are approved for over 4,000 s.f. MDA, two of which 
were given extensions to complete construction earlier in 2025.   
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C. Issue #3, The Applicants were denied due process.   

i. OCCL gave a negative recommendation on the CDUAs.  The Applicants 
have a right to a full and fair hearing.  

ii. The CDUAs were not agendized by OCCL until the November 14, 2025 
date, four days prior to the statutory deadline for an automatic decision 
(November 18, 2025), which did not allow the Board to give the CDUAs 
due consideration or to allow for a continued meeting if the Board needed 
more time to ask the Applicants questions, effectively giving the Board the 
only option of denying the CDUAs if they had any questions about the 
proposals.   

iii. The CDUAs were placed on the agenda with other controversial matters. 
Applicants were asked to limit their presentation to just 5 minutes, despite 
the need to rebut a negative recommendation from OCCL. Even though 
the Board did provide some additional time for Applicants to present, 
Applicants were rushed both by the Board and members of the public in 
the meeting room, and the Board could not provide full consideration to 
the requests.  

iv. By the time this meeting takes place, it will have been more than 8 months 
since the Petitions were filed before the Motion and Petitions were 
agendized with little explanation from OCCL as to the delay (responses to 
multiple inquiries from Applicants' representatives to OCCL indicated that 
the matters were not agendized because OCCL had to prepare a staff 
report on the Motion and Petitions, had to consult with the Attorney 
General's office, while the undersigned contacted the Attorneys General's 
office, who were told that Applicants needed to contact OCCL directly.  
That is an 8-month delay from the time OCCL was challenged on its 
misstatements to the Board, yet OCCL did not bring the material 
misrepresentation to the Board's attention. Even after the substantial delay, 
the Staff Report for these agenda items lacks any substance or legal 
support for why the delay took place or why the Motion should be denied. 

D. Issue #4, Rationale Unrelated to the Rules. The Board based its decisions on 
factors that are not in the Conservation District Rules, including commenting that 
Applicants are not from Hawaiʻi and treating the applications as a single 
application.  

i. OCCL is treating the two separate CDUAs for SFRs as a single 
application because the owners of the adjoining parcels are family 
members.  

"Lastly, staff expressed broader concerns that, when both applications for 
Parcels 026 and 027 are viewed together, the combined proposal may 
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functionally resemble a multi-dwelling estate on approximately 10.45 
acres, raising questions as to whether the project or projects are consistent 
with the purpose and intent of the Conservation District and HAR Chapter 
13-5." Nov. 14, 2025 Staff Report at 12.  

"Because CDUAs HA-3981 and HA-3982 were processed together during 
environmental review and the permit application process, involve 
applicants who are members of the same family, and raise substantially 
identical factual and legal issues, staff further recommends that the Board 
consolidate the petitions into a single contested case proceeding. Staff also 
recommends that the Board delegate authority to the Chairperson to select 
and appoint a hearing officer to conduct the contested case hearing." July 
24, 2026 Staff Report at 2. 

There is nothing in the Conservation District Rules that prohibits members 
of the same family from owning neighboring properties or living in 
neighboring residences. In fact, this is common in Hawaiʻi , where 
250,000 state residents or nearly 8% of the population live in 
multigenerational households 
(https://www.census.gov/content/dam/Census/library/working-
papers/2013/acs/lofquist-01.pdf). 

While a portion of the applications involve a consolidation and 
resubdivision of the two existing parcels, the SFRs are covered by two 
separate applications.  The Final Environmental Assessment for the SFRs 
does include an alternative where only one SFR is approved on one of the 
parcels.  Neither OCCL nor the Board gave any consideration to that 
alternative, but instead in proforma manner, denied both CDUAs 
wholesale. Each SFR proposed under the CDUAs will be developed on its 
own legal lot of record and will respect all zoning setbacks and lot lines. 

Former Board Chairperson Dawn Chang confirmed that each Applicant is 
entitled to develop a SFR: 

Dawn Chang at 2:50:20 "It's not that we oppose construction of a single 
family dwelling in this area. He's entitled to that. [You're] both of them are 
entitled . . . and I do believe it would change the character of that area[.]"  

ii. Comments were made by the Chairperson that the Applicants "don't live here".  
Video at 2:58:59.  Again, this is not a criterion in the Conservation District Rules 
and making a decision based on the Applicants’ domicile not currently being in 
Hawaiʻi is not a legitimate reason for denial.  

Notwithstanding that the Applicants' are not yet able to live in Hawaiʻi because 
the CDUAs have not been approved, Applicants have taken steps to become a part 
of the community. Ryan was integral to the development of the local 

https://www.census.gov/content/dam/Census/library/working-papers/2013/acs/lofquist-01.pdf
https://www.census.gov/content/dam/Census/library/working-papers/2013/acs/lofquist-01.pdf
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neighborhood watch which includes Parcel 026 and Parcel 027, facilitated by 
former Hawaiʻi County police officer Duane Waipa.  Ryan has been and remains 
active in organizing and participating in Beach Road cleanup efforts, and he 
assists with numerous neighborhood projects.  Despite not yet having a home on 
the island, the Applicants continue to invest in life in Hawaiʻi, are good stewards 
of the Properties and surrounding areas, and have established themselves within 
the community, as was shown at the November Meeting. 

iii. Board members and OCCL Administrator suggested some ethereal/nebulous 
"smaller" homes without giving any guidance as to what is acceptable, 
notwithstanding the MDA in the rules being 5,000 s.f. for parcels that are 1 acre 
or greater.  The Properties here (assuming consolidation and resubdivision as 
requested in the CDUAs are approved) are 4.048 acres (Parcel 026) and 6.402 
acres (Parcel 027) in size.  

While the Board has discretion in considering the Conservation District criteria 
set forth in HAR § 13-5-30(c), the exercise of unbridled discretion based on an 
arbitrary guideline has been struck down by the Circuit Court of the Ninth Circuit.  
In Spirit of Aloha Temple v. County of Maui, the Maui Planning Commission 
("MPC") denied a special use permit to hold religious services and other events 
on agriculturally zoned property. See 49 F.4th 1180, 1184 (9th Cir. 2022). The 
basis for the MPC decision was HAR § 15-15-95(c)(2), that the use "would 
adversely affect the surrounding properties[.]" Id. at 1186.  The Ninth Circuit 
Court recognized that "[w]hile permitting guidelines need not eliminate all 
official discretion, they must be sufficiently specific and objective so as to 
effectively place some 'limits on the authority of . . . officials to deny a permit.'"  
Id. at 1191 (citations omitted). 

OCCL Administrator (1:25:06) 
" . . . in terms of our recommendations of denial its . . . we recognize that single 
family residences are an identified land use in this region and we have 
recommended approval in these off-grid areas. In this case we just feel it's not to 
scale. It's too close to 5,000 square foot single family homes: a two bedroom and 
a three-bedroom.  We thought these are more luxury developments that weren’t 
really appropriate for this cultural landscape. So we are not recommending denial 
of all uses, we just feel that this plan we don't feel is appropriate for the 
conservation district in this rural area." 

1:56:54 Michael Cain: "Yeah, I mean our position would be that these are 
significantly bigger, but we also admit that's subjective. 3,800 to 5,000 is a 
subjective decision as to whether that is significant or not." 
 
Once again, the foregoing excepts demonstrate OCCL’s subjective decision about 
what it feels is appropriate without analyzing the facts of the neighborhood, other 
CDUPs and the Conservation District Rules themselves. The irony here is that the 
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rule itself provides an objective standard: 5,000 s.f. The SFRs proposed under the 
CDUAs are objectively and clearly under the 5,000 s.f. maximum in the rules.  
Furthermore, as shown in the table below, the proposed SFRs under Applicants' 
CDUAs are absolutely to "scale" considering the homes on neighboring 
properties. Contrary to Mr. Cain's previous testimony, there are at least ten (10) 
CDUPs which have been issued for SFRs in the stretch between the Hawaiian 
Paradise Park ("HPP") and Hawaiian Beach subdivisions.  

Table 1 

 TMK No.  Size CDUP 
No. 

Date 
Approved 

MDA Per 
Conservation 
District Rules 
in Effect on 

Date Approved  
(in sq. ft.) 

Approved Development Area  

1.  (3) 1-5-010-009  13.43 
acres 

HA-3868 Oct. 9, 2020 
(2nd time 
extension 
approved 
March 14, 

2025)8 

5,000  4,695  
SFR and 680 s.f.  

Farm/utility shed9 
 

2.  (3) 1-5-010-025  5.43 
acres 

HA-3482 
 

Nov. 25, 2008 5,000 4,15410 
(originally HA-3013 approved on 

May 11, 2001 for 3,700 s.f.) 
3.  (3) 1-5-010-028  3.5 

acres 
HA-3705 Aug. 22, 2014 5,000 4,33211  

as of February 16, 2022, SFR and 
accessory uses 

(originally approved 3,371 s.f.) 
4.  (3) 1-5-010-029 

 
3.6 

acres 
HA-2644 Sept. 10, 1993 No MDA limit 2,600 

5.  (3) 1-5-010-031  8.75 
acres 

HA-3847 Nov. 8, 2019 
(3rd time 
extension 
approved  
Sept. 12, 
2025)12 

5,000 (originally approved 4,301) 
currently 3,592 Developable Area 
and a 769 sq. ft. farm shed after 

alterations and additions13 
 

6.  (3) 1-5-009-035  2.181 
acres 

HA-3676 Dec. 13, 
201314 

5,000 4,47015 

 
8 https://dlnr.hawaii.gov/wp-content/uploads/2025/05/Minutes-250314.pdf (Item K-1). 
9 https://dlnr.hawaii.gov/wp-content/uploads/2025/03/K-1.pdf (page 1). 
10 See Exhibit A to Motion (CDUP HA-3482 and Staff Submittal at 6). 
11 See Exhibit B to Motion (After the Fact Site Plan Approval). 
12https://dlnr.hawaii.gov/wp-content/uploads/2025/09/K-1.pdf  
13 Id. at 15. 
14 https://dlnr.hawaii.gov/wp-content/uploads/2020/11/131213-minutes.pdf (Item K-5). 
15 https://files.hawaii.gov/dlnr/meeting/submittals/131213/K-5.pdf (page 3). 

https://dlnr.hawaii.gov/wp-content/uploads/2025/05/Minutes-250314.pdf
https://dlnr.hawaii.gov/wp-content/uploads/2025/03/K-1.pdf
https://dlnr.hawaii.gov/wp-content/uploads/2025/09/K-1.pdf
https://dlnr.hawaii.gov/wp-content/uploads/2020/11/131213-minutes.pdf
https://files.hawaii.gov/dlnr/meeting/submittals/131213/K-5.pdf
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7.  (3) 1-5-009-036  1.6310 
acres 

HA-
3/15/82-

1466 

On or about  
Aug. 13, 1982 

No MDA limit 2,200 s.f.16 
(COH RPT drawing shows 2,662 

s.f. including "porch unceiled shed 
roof") 

8.  (3) 1-5-009-040  10.005 
acres 

HA-3233 Oct. 28, 2005 5,000 4,996 (approved for 5,000) 
SFR approx. 2,849 s.f, covered 

lanais (594.5 s.f.), arcade, 
breezeway (approx. 352.5 s.f.), 

utility, storage area (approx. 
300.68 s.f.) and 900 s.f. pool17   

9.  (3) 1-5-009-053 6.91 
acres 

HA-3851 Dec. 13, 
201918 

5,000 3,418 
(2,560 SFR, 858 carport  

and utility shed19) 
10.  (3) 1-5-009-055 6.79 

acres 
HA-3797 Oct. 13, 

201720 
5,000 4,92221 

 Applicants' Proposal 
11.  (3) 1-5-010-026 

 
4.048 
acres 

HA-3981 N/A 5,000 MDA 4,739 
4,010 s.f. SFR  

12.  (3) 1-5-010-027 
 

6.402 
acres 

HA-3982 N/A 5,000 MDA 4,984 s.f. 
2,750 SFR + landscaping, pool, art 

studio 
 

 
16 See Exhibit C to Motion (CDUA HA-3/15/82-1466, dated August 13, 1982). 
17 See Exhibit D to Motion (Staff Recommendation) and Exhibit E to Motion CDUP HA-3233. 
18 https://dlnr.hawaii.gov/wp-content/uploads/2019/12/Agenda-191213-D.pdf (Item K-1).  
19 https://dlnr.hawaii.gov/wp-content/uploads/2019/12/K-1.pdf (p. 4) 
20 https://dlnr.hawaii.gov/wp-content/uploads/2018/02/Minutes-171013.pdf (pgs. 12-13) 
21 https://dlnr.hawaii.gov/wp-content/uploads/2017/10/K-1.pdf  (p. 4). 

https://dlnr.hawaii.gov/wp-content/uploads/2019/12/Agenda-191213-D.pdf
https://dlnr.hawaii.gov/wp-content/uploads/2019/12/K-1.pdf
https://dlnr.hawaii.gov/wp-content/uploads/2018/02/Minutes-171013.pdf
https://dlnr.hawaii.gov/wp-content/uploads/2017/10/K-1.pdf
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Figure 1  
(Identifying Approved Developed Area and CDUP Nos.) 

 

 
Figure 2 

(Identifying Approved Developed Area and CDUP Nos.) 

 



Ryan Kanakaʻole, Chairperson 
Board of Land and Natural Resources 
July 22, 2026 
Page 11 

 

As shown on Figures 1 and 2 and demonstrated in Table 1, the proposed SFRs are clearly 
consistent with the surrounding area and the Board's past precedent. Denying the Motion and the 
CDUAs would be wholly inconsistent with the Board's past decisions, including recent decisions 
earlier in 2025, and approved SFRs in the area. 

E. Issue #5, Mischaracterizations and Omissions. There are several 
mischaracterizations or omissions in the November 14, 2025 Staff Report. 

i. The Staff Recommendation and some Board members made statements 
that the general area in which the Properties are located is "remote" and 
"rural".  Denying the CDUAs for this reason was arbitrary and capricious 
and made in error.  As the Applicants pointed out in their written 
testimony and presentation to the Board, and as shown on Table 1 and 
Figures 1-2 above, this characterization of the Properties is not accurate.  
In reality, as recognized by the County of Hawaiʻi Planning Department in 
its recommendation to approve the Special Management Area permit for 
the SFRs on Parcels 026 and 027, "[t]he subject parcels are within an 
established residential community that [sic] both agricultural and 
residential uses, as well as the fully developed Hawaiian Paradies [sic] 
Park located north of the project site." (Emphasis added.).  

ii. The Properties are located in the Puna District on the Island of Hawaiʻi 
between two large subdivisions, about one (1) mile from HPP which 
consist of approximately 8,800 lots and a population nearing 15,000,22 
making it one of the largest subdivisions in Hawaiʻi, and the second 
largest private subdivision in the United States 
(https://hppoa.net/Activity%20Center/) as well as one of the fastest 
growing areas of Hawaii (https://www.homesnacks.com/fastest-growing-
cities-in-hawaii/) , and just over two (2) miles from Hawaiian Beaches, 
which consists of approximately 1,300 lots with approximately 4,000 
residents (https://en.wikipedia.org/wiki/Hawaiian_Beaches,_Hawaii).   
Furthermore, approximately 483 acres of the Department of Hawaiian 
Home Lands ("DHHL") parcel mauka of Government Beach Road, 
designated as Makuʻu Makai in DHHL's 2025 Makuʻu Regional Plan, is 
slated for kuleana homestead lots "where beneficiaries can lease un-
improved, off-grid homestead lots[.]" Thus, more residential development 
is planned for this area and the SFRs proposed here will not be out of 
place.    

iii. The proposed SFRs are in keeping with the character of the existing SFRs 
on either side of the Properties, and the large subdivisions within the 
surrounding area. In addition, the plans specifically situate the structures 

 
22 COUNTY OF HAWAIʻI RESEARCH AND DEVELOPMENT, Census Community Profiles, available at 
https://www.rd.hawaiicounty.gov/data-information/community-profiles (last visited Nov. 10, 2025). 

https://hppoa.net/Activity%20Center/
https://www.homesnacks.com/fastest-growing-cities-in-hawaii/
https://www.homesnacks.com/fastest-growing-cities-in-hawaii/
https://en.wikipedia.org/wiki/Hawaiian_Beaches,_Hawaii
https://www.rd.hawaiicounty.gov/data-information/community-profiles
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on the Properties to maintain visual viewpoints to the ocean from the 
roadway, which was done in concert with the neighbors.  

iv. The SFRs are not luxury estates.  Parcel 26’s plans are for a 3 bedroom, 3 
bathroom structure, with a garage, and Parcel 27’s plans are for a 2 
bedroom, 2 bathroom structure, with a pool (other CDUPs allowed for 
pools) and a barn/workshop.  Again, the size and project elements are 
consistent with those approved under CDUPs for neighboring properties 
and below the 5,000 s.f. MDA in the Conservation District Rules.  

v. Additionally, the Hawaiʻi County Council is currently considering  
Resolution No. 567-26, authorizing the acquisition by eminent domain of 
portions of two parcels approximately 1.5 miles down the road for the 
improvement and widening of Government Beach Road. 

G. Issue #6, Unfounded Delays While Working on New Rules. While this Motion has 
been pending for 8 months under the current Conservation District Rules and not agendized for 
the Board's consideration, OCCL is actively proposing amendments to the Conservation District 
Rules that would significantly decrease the MDA for SFRs, from 5,000 s.f. to 3,500 s.f. for 
parcels that are 1 acre or greater in size. This is a drastic decrease, with absolutely no 
justification or proportionality consideration as to the proposed new limit of 3,500 s.f. for all 
properties 1 acre or greater in size (be it one acre or 20,000 acres).  To the extent OCCL and the 
Board are trying to enforce a non-existent "smaller" MDA that is not in the current rule, such 
action is unlawful, arbitrary and capricious and any such enforcement is a substantial injustice.  

Given the facts, a reasonable person might perceive that this is a concerted effort by 
OCCL to bend its rules and find a way to deny the CDUAs simply because of their subjective 
and arbitrary "feeling" that  the proposed SFRs are too big and the Applicants do not currently 
live in Hawaiʻi.  

II. Conclusion 

In light of the foregoing, it is clear that new information not previously available to the 
Board would affect the result – (a) the MDAs for neighboring SFRs presented to the Board were 
wrong, and the Board based its denial on its mistaken belief that the Applicants' proposed SFRs 
were substantially larger in size, and therefore assumed the proposed SFRs would change the 
character of the neighborhood, neither of which is accurate, (b) the Board did not have the ability 
to review the applications in advance and relied on the OCCL Staff Report, (c) the Board's stated 
rationale to deny the CDUAs is not found in the Conservation District Rules, and (d) OCCL 
made inaccurate mischaracterizations and omissions regarding the neighborhood and the CDUAs 
themselves.   

Simply put, the Board denied the CDUAs without any showing that the CDUAs do not 
comply with the criteria in the Conservation District Rules. The basis for denial was a "feeling" 
that the proposed SFRs were "too big" despite a clear showing that the proposed SFRs were (1) 
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under the 5,000 s.f. MDA in the rules, and (2) similar in size to SFRs approved by the Board on 
neighboring properties.   

With other CDUPs in the neighborhood being approved, yet the Applicants' CDUAs have 
been denied using the same rules, the Board has seemingly created a situation that favors some 
property owners over others.  Given that the permits were denied based on these bases, a 
substantial injustice has absolutely occurred.  

That injustice was exacerbated by an unwarranted and inappropriate 8 month delay for 
the Motion and Petitions to be heard by this Board while OCCL concurrently takes affirmative 
actions to drastically decrease the MDA through its pending rulemaking. 

As set forth in detail in Applicants' November 12, 2025 testimony, the CDUAs satisfy 
each of the eight criteria set forth in HAR § 13-5-30(c). The Motion and therefore the CDUAs 
should be granted. 

The Applicants appreciate the opportunity to submit this testimony in support of 
approving the Motion and ultimately CDUA HA-3981 and CDUA HA-3982 subject to the 
standard conditions set forth in HAR § 13-5-42.  Applicants are also agreeable to the conditions 
suggested by the Staff Recommendation on pages 8, 21, and 23 that would prevent future 
shoreline hardening, prohibiting the use of the SFRs as transient vacation rentals, and impeding 
lateral shoreline access.  

If the Motion is granted, Applicants will withdraw their petitions for contested case 
hearings (Agenda Item K.1.a).  Should the Board decide to deny the Motion, Petitioners will 
proceed with the contested case proceedings, which OCCL has determined that Petitioners are 
entitled. See Staff Recommendation for Agenda Items K.1.a.  For that reason, Applicants request 
that the Board take up Agenda Item K.1.c. prior to hearing Agenda Items K.1.a. and b. 

 

 

 Sincerely, 

Onaona P. Thoene 
Katherine A. Garson  
 
 

 

4921-9020-0254.5.072076-00001 
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